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Research, Libraries, and Fair Use: The Gentlemen’agreement of 1935
Peter B. Hirtle
Introduction

New technologies that lower the cost of reprodurctind distribution have always
challenged the copyright balance between prodwrstonsumers. It is true today with
the widespread use of digital technolodiet.was true in the early 1960s when the
common availability of photocopiers and mainfraroenputers threatened to upset the
copyright balancé. And it was true in the 1930s, when the revoluigriow-cost
publishing and reproduction technology of the dagierofilm — disturbed the traditional
limited monopoly right of publishers to reproducelalistribute published works.

In response to the challenge posed by the easgdegtion of research materials, a
voluntary agreement that set guidelines for thét$irof acceptable reproduction b
libraries on behalf of scholars was establishekde Gentlemen’s Agreement of 1935
allowed library, archives, museum, or similar ingtons to make single photographic
copies of a part of a copyrighted work in lieu @dihing the physical item. The copies
were not supposed to substitute for the purchasieeabriginal work, and they were
intended solely to facilitate research. Liabifity misuse was to rest with the individual
requesting the copy, and not with the institutiomkmg the reproduction.

The Gentlemen’s Agreement has long been recogmaigehe of the most important
landmarks in the history of the fair use privilegéenneth Crews, for example, calls the
agreement “one of the first attempts to interpa@t dse for education,” and noted that it
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“remained the only major copying standard for altreoquarter of a century.”It served
as the basis for the “Reproductions of Materiald€@adopted by the American Library
Association (ALA) in 194G. It was cited by both the trfahnd appellatecourts in the
decisions in the Williams & Wilkins cases, and sehas a basis for some of the
provisions of Section 108 of the Copyright Act oremaption for libraries and archivés.
Stephen Breyer in his classic article on “The Ugd&2ase for Copyright” noted that
“‘under the Gentlemen’s Agreement” of 1939 (sic)cmiae copying is legal when it
substitutes for hand copying.”

In addition to its importance to the actual devetept of copyright law, the model of
consensual voluntary guidelines agreed to by cghyowners and users, first used with
the Gentlemen’s Agreement, has become an impddahnhique in clarifying the limits
of fair use'® Based on the assumption that the Gentlemen’sehgeeat represented a
successful approach to solving copyright issudsratfforts to develop mutually-agreed
upon voluntary guidelines have followed.These include suggested guidelines for off-
air recording of broadcast programming for educetigpurposes? classroom copying in
not-for profit educational institution’s,and the educational uses of muSicEven when
they were promulgated, however, agreement on tipgiselines was far from universal.
The failure of the most recent effort to developsensus guidelines, the Conference on
Fair Use!” an effort to reach agreement on the extent ofufsérin the digital age,
suggests that it may be valuable to explore whyriteehanism established with the
Gentlemen’s Agreement apparently succeeded whesegqubnt efforts to reach
agreement have either failed or met with limitedcass.

The Gentlemen’s Agreement, therefore, has beemtmisa the development of the
library exemption in copyright as well as contribgtto our understanding of fair use
and serving as a model on how to apply it. Ydelittention has been paid to its genesis
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or intended audienc®&. Most commentators view the agreement as primarfyoduct of
negotiation with librarians, and hence a reflectidtheir interests. Commissioner
Davis, for example, in his initial decisionWilliams & Wilkins Co. v. United States
stated that the Gentlemen’s Agreement was “theymtoaf meetings and discussions
between representatives of the book publishingstigiand libraries® The Court of
Claims subsequently characterized the Gentlemegisémnent as being between the
National Association of Book Publishers and thetlGiommittee on Materials for
Researchrepresenting the librariégemphasis addedf. Most of the few legal scholars
who have examined the Gentlemen’s Agreement hastevaed as well that the
agreement was between publishers and libraffans.

A closer examination of the history of the creatofthe Gentlemen’s Agreement,
however, reveals both the limitations of the comrassumptions about the Gentlemen’s
Agreement and also the limitations of mutually-a&grepon guidelines. The individuals
involved with the negotiations from both the schigland publishing side were far from
representative of their respective areas, and baithority to negotiate on behalf of
their respective spheré%.The Agreement itself was largely a product of afiernoon’s
meeting, with limited discussion and review afteme’ As a result, many
communities, such as museums, were forgotten idigueissions.

Furthermore, the Gentlemen’s Agreement was intetaledrve the needs of research
scholars, not librariarfé. Through an accident of history, however, it wab@rian who
conducted the primary negotiations with publisheks.a result, library interests, and not
the interests of the research community, came taimte. Furthermore, the librarian
who led the negotiations was different from moshigfcolleagues in both his
professional dependence on the good will of NewkYaurblishers and the limited scope
of his own library’s involvement with library repalaction. As a result, broader issues,

'8 The only study of the origins of the Gentlementrdement was published a compilation on copyright
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1964),reprinted iINTECHNOLOGY AND COPYRIGHT. ANNOTATED BIBLIOGRAPHY AND SOURCEMATERIALS

301-318 (George P. Bush, ed., 1972). Saunderdy dtas seldom been cited in the literature since
ublication.

?7 Williams & Wilkins Co. v. United States, 172 U.SP 670 (Ct. Cl. 1972)ev’d, 487 F.2d 1345 (Ct. Cl.

1973),aff'd by an equally divided coyr#20 U.S. 376 (1975).
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such as the educational use of copyrighted materitdde extent of acceptable copying
under fair use, were consciously excluded fromdiseussions.

Other factors influenced both the development areshiial acceptance of the
Gentlemen’s Agreement. For example, unlike thdiphbrs, the research community
did not have a trained copyright lawyer at theaahliring the negotiations. In addition,
the librarians and archivists never discussed fymdy an explicit exemption from
liability for libraries, archives, and museums wasranted.

Most of all, the Agreement began the process gfestibg to legal scrutiny private
behaviors that up to that point had existed outsfdbe copyright system. Private
actions that had needed no defense in the past tcabgeviewed as potential
infringements of copyright that needed the perroissif the copyright owner.
Copyright, which up to this time had been a systencontrolling publication and
widespread commercial distribution of material, &re¢p be seen as a system for
controlling private reproduction and use of coplytegl material.

Codifying an agreed-upon set of sanctioned behawias not without its dangers. In
particular, behaviors that were not part of théahdiscussions and hence were not
officially sanctioned by the Agreement suddenlynseé suspect rather than simply
unresolved. The Gentlemen’s Agreement thus beghe seen by some as a defacto cap
on the extent of acceptable reproduction by lilaragiand researchers.

In the 1976 Copyright Act, the limited vision ofcaptable behavior by librarians acting
on behalf of researchers became codified in ladation 108. In very real ways,
researchers, librarians, archivists, and museumiapsts still live with the consequences
of the process that led to the development of thetlBmen’s Agreement.

The Gentlemen’s Agreement and the Joint CommitteeroMaterials for Research

In order to understand the Gentlemen’s Agreemerd,oust know something about the
Joint Committee on Materials for ReseafthThe Joint Committee was created in
November, 1929, as a joint initiative of the AmandCouncil of Learned Societies
(ACLS) and the Social Science Research Council (§3R The impetus for the Joint
Committee came from the recognition by both grainas there was a general need to
foster the acquisition, identification, and presgion of source materials. The purpose
of the Joint Committee was exceptionally ambitidts:survey America’s total
equipment for research in the social sciences anthhities, to bring to light
unnecessary omissions or duplications, and towethe entire establishment of libraries,
historical societies, research institutes, museamd archives as if it were one vast
national enterprise committed to a common purpégeaviding material for researcih™

% The history of the Joint Committee on MaterialsResearch has yet to be written, though the broad
scope of its activities can be found in the anmepbrts of the committee included in the published
Eroceedings of the American Council of Learned Sties.

“* Meeting of the Executive Committee, November 9,1922.A.C.L.S.BuLL. 13-14 (1929).

% 3Solon J. Buck & Robert C. BinkleReport of the Joint Committee of the SSRC and @eS/on the
Materials for Researc.15 A.C.L.SBuLL. 366 (1931).
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For the first few years of its existence, the J@lommittee suffered the fate of many
such groups. While the desire to address theifthissues was strong, the ability of a
small group of volunteers with other major professil responsibilities to advance the
Joint Committee’s agenda was limit€dThe work of the committee may have been
hampered as well by the fact that for the histariand other scholars who made up the
committee, addressing issues of documentationxindepublishing, and reprographic
techniques was secondary to their primary schotarhcerns. Nevertheless, during its
first few years the Joint Committee undertook a berof important initiatives,

including surveys of materials found in state amzhl archives, studies on the durability
of paper and ink, and preliminary investigationsegfroduction techniquéd The level

of Joint Committee activity changed dramaticallgwever, when Robert C. Binkley was
appointed to the Joint Committee in 1930 and wasetbthe chair almost immediately.

Robert C. Binkley

At the time of his appointment, Binkley was a yo\ftiurty-three year old) historian of
European diplomatic history based at Smith Collgigeugh in the process of moving to
Western Reserve University). He was most well kmdov a series of articles that
developed from his doctoral thesis on the Treatyersailles of 1919, though he had
also recently published a popular volume addregsiadailure of prohibition entitled
Responsible Drinkings well as a marriage manual co-authored withvifis >

Binkley’'s experience with archival research madwa hware of the problems associated
with gaining access to research materials as wdheir preservation. During his
sophomore year at Stanford University, Binkley katisted in the U.S. Army
Ambulance Service and served in France from Jaril@t§. Upon his discharge in
1919, he joined Professor E.D. Adams of Stanforgkithering research materials on the
War and Peace Conference for the newly-establibleedert Hoover Library at Stanford.
He worked in France and in England where he haahd In securing a large part of the
enemy propaganda collection of the British Minigafyinformation, papers that were
about to be discarded since the Ministry, as aiape@rtime creation, was about to be

% The initial membership of the Joint Committee dstesl of two representatives from each organization
under the chairmanship of Solon Buck of the Mint@sdistorical Society. Representing the SSRC were
Norman S.B. Gras of Harvard University and Clarks®\&r of the American Museum of Natural History.
ACLS representatives were Waldo G. Leland, the Baent Secretary of the ACLS, and Henry Lydenberg
of the New York Public LibraryAmerican Council of Learned Societies. Officerdyisory Boards, and
Committeesn.13 A.C.L.SBuLL. 201 (1930). In 1930 membership in the Joint Cdtten was expanded
to include Robert C. Binkley of Western Reservewdrsity and Arthur H. Quinn of the University of
PennsylvaniaMeeting of the Executive Committee, March 8, 18303 A.C.L.SBuLL. 216 (1930).

" Social Science Research Coundiint Committee on Materials for ResearchSIRTH ANNUAL

REPORT, 1929-30, at 26 (1930).

% Binkley’s thesis at Stanford, completed in 192@swentitled “The Reaction of European Opinion ® th
Statesmanship of Woodrow Wilson.” In 1929, he miitdd with Frances Williams Binkléyhat Is Right
With Marriage: An Outline Of Domestic TheorlResponsible Drinkingppeared in 1930. According to a
history of the History Department at Case WestezadRve University, Binkley also authored severay gl
and short stories, at least some of which had babmitted under assumed nam&geMARION C. SINEY,
THE MAKING OF A DEPARTMENT. THE HISTORY OFHISTORY AT CASE WESTERNRESERVEUNIVERSITY (3

ed. 1998)at http://www.cwru.edu/artsci/hsty/hstyl.html (lagited 2 Jan. 2006). A full bibliography of
Binkley’s extensive scholarly writings is found RDBERTC. BINKLEY , SELECTEDPAPERSOF
ROBERTC.BINKLEY (Max H. Fisch, ed., 1948) [hereinafter Biek, Papers.
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abolished, and no one else wanted this materiamFAr923-1927 he was the reference
librarian at the library® His experience working with archival materialsoaéparked an
interest in their preservation, which led him presepaper at the First World Congress
of Libraries and Bibliography in Rome, on "The Fesh of Perishable Papei’Binkley
was especially interested in the use of microfisraavay of both distributing and
preserving documents found in remote archivesadtttion, it was often difficult to
discover what different library and archives helthis led Binkley to consider the issues
associated with the cataloging and indexing ofliles and archives. He brought to the
committee an abiding interest in its subject anéharedible capacity for work:

Within a year of his appointment, Binkley reorgaatzhe group around several major
topical areas. One concerned the inventoryingdasdription of archives; another
looked at the issue of scholarly communication lam the cost of academic publishing
could be decreased,; a third addressed the neeatitalish archival programs in
American businesses; a fourth initiative soughtrtprove the quality of paper used in
publications in order to ensure their longevitylj sther initiatives sought to develop
cooperative acquisition programs in libraries, ares, and museums.

The issue of greatest interest to Binkley, howewes how new reprographic techniques
could be used to further the work of the reseactiolsr and to lower the cost of
scholarly and documentary publishing. Binkley simied a world in which copies of
archival documents were readily available on mitrofHe believed that emerging
reprographic techniques such as hectograptsmeographs, or planograpfiiprints
could be used to lower the cost of publishing doentary and scholarly publications, as
well as republish out-of-print items that otherwiseuld be unavailable. Binkley’'s
prophetic vision is well captured at the conclusabiis first report as a member of the
Joint Committee:

It seems possible, moreover, that technologicalvations may alter
fundamentally some of the problems of gatheringaesh materials, as they have
altered innumerable manufacturing problems. Intioma in applying technology
to scholarship were not concluded when the typewaihd filing system invaded
the professor’s study and the Photdétmstalled itself in the library basement. If

29 gNEY, supranote 28.

% Robert C. BinkleyThe Problem of Perishable Papér Binkley, Papers supranote 28.See also
Robert C. BinkleyNote on Preservation of Research Materi@soc. FORCES74 (1929).

%1 Harry M. Lydenberg’s memorial of Binkley illustest the range of Binkley’s interests and his
productivity by quoting one of Binkley’'s colleaguebo, upon hearing his footsteps in the hall, SHiere
comes Binkley, all five of him.” Harry M. LydenkgmRobert C. Binkley, 1897-1940, 33 A.C.L.SBULL.
504 (1941).

A reproductive process that involves making a mateument using aniline dye, and then pressing the
document against a gelatin pad. Up to 100 comakide made by pressing paper against the ggatin
BARBARA RHODES& WILLIAM WELLS STREETER BEFOREPHOTOCOPYING THE ART & HISTORY OF
MECHANICAL COPYING, 1780-1938, at 137-145 (1999)
¥ “Printing from a flat surface such as an engraplate or lithographic stone, as opposed to raigeelst”
Id. at 469.

3 A document camera manufactured by Eastman Kodskptiotographer documents directly onto
sensitized paper, without the need for a negatitermediate. The system also developed the paper,
obviating the need for a darkroortd. at 159-160.
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the method of miniature photography and projectisgd in the Library of
Congress were to be developed to the highest&fitgi that the theory of physics
indicates as possible we should be able to repmdiole newspaper files for
less than the cost of binding, and bring copiesmyfrare and valuable material
within the purchasing power of a modest collegeali. It may be possible to
devise some method of sub-publication that wikaske research scholarship from
some of its dependence upon commercial publisting.

Binkley believed that technology had the poterttals he put it, “liberate scholarship,
future as well as present, from material limitaig?f Under his direction the Joint
Committee undertook a number of experimental phlvigs projects to further his belief,
including the publication on microfilm of code heas of the National Recovery
Associatiori’ and Agricultural Adjustment Administratiofiand hectographic
publication of Stanton Davis’s thesRennsylvania Politics, 1860-1863.The
culmination of Binkley’'s work was the publicatiofildanual on Methods of
Reproducing Research Materiaks veritable encyclopedia of the reproduction
technologies in use in the early 1930s.

Yet while Binkley himself became a recognized ekpemicrofilm cameras, readers,
and other reprographic techniques, his primarydadways remained that of the scholar.
Binkley was not interested in reprography for w&csake, but only as to how it could be
used to make the life of the research scholar eaBiehis, he reflected perfectly the
interests of the ACLS and the SSRC, the sponsdiseajoint Committee.

The Joint Committee and Copyright

Binkley and the Committee’s desire to use new, tmst reproduction technologies to
use “mechanical means of increasing the workinggva scholars throughout the
country™ brought them face-to-face with the issue of caghytii Existing copyright
practices were in part a reflection of the capaediof current technologies. The
guestion facing the Joint Committee was whetherteowd to adapt current practices to
reflect the revolutionary potential of ubiquitolmsy-cost reproduction. Binkley put the
issue succinctly in a letter to George Zook, thee€tor of the American Council on
Education:

zz Buck & Binkley, supranote 25, at 369.

Id.
3" UNITED STATES. NATIONAL RECOVERY ADMINISTRATION. HEARINGSON THE CODE OF FAIR
COMPETITION HELD UNDER THE NATIONAL INDUSTRIAL RECOVERYACT, DEPOSITEDAT THE CODE
RECORDSTATION OF THE NATIONAL INDUSTRIAL RECOVERY ADMINISTRATION. (microform) (1934).
38 UNITED STATES. AGRICULTURAL ADJUSTMENTADMINISTRATION. THE HEARINGS ON THE MARKETING
AGREEMENTS CODES LICENSES AND PROCESSING TAX MATTERS OF THEGRICULTURAL ADJUSTMENT
ADMINISTRATION. (microform) (1934).
39 STANTON LING DAVIS, PENNSYLVANIA POLITICS, 1860-1863 (1935).
9 ROBERTC. BINKLEY , MANUAL ON METHODS OF REPRODUCING RESEARCH MATERIALS\ SURVEY MADE
FOR THEJOINT COMMITTEE ON MATERIALS FORRESEARCH OF THESOCIAL SCIENCE RESEARCHCOUNCIL
AND THE AMERICAN COUNCIL OFLEARNED SOCIETIES41-43 (1936).
*'1d. at 135.
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The present law makes no distinction between a takmsn for a person’s
own use and copies multiplied for public sale....

This created no difficulty so long as the high aafgbhotostat and
typewriting made it difficult to make extensive gue copies. The development
of micro-copying now puts things on another footifige individual scholar is in
a position to use a micro-copying camera as an aerais, and libraries are in
the position to offer this kind of amanuensis sesgito him. Especially micro-
copies of whole articles from periodicals, or ofoMbooks out-of-print, can now
become available anywhere in the country to arviddal scholar who has a
unique copy made for his research use. But thgrigifi law stands in the way.

If scholars were going to be able to exploit fulg potential that new technology
offered, then the Joint Committee had to tacklecthy@yright question. During the next
decade, it addressed copyright concerns in at fieastlifferent areas (though not all at
the same time or with the same intensity of int@res

The first area of concern for the Joint Committees\the inaccessibility of many foreign
periodicals to American scholars. This inacceBgitwas due in part to the relative

rarity of the journals in the U.S., and partly issvdue to the relatively high cost of the
journals?®* A researcher who wanted to consult an artickenia of those journals had

few ready options. Rarely would a library loan ghigsical volume in which the article
was found, and travel to one of the few Americandiies that held foreign journals was
expensive and time-consuming. An inexpensive ajfie article was clearly the most
efficient solution from the perspective of the m@sher and would have no economic
impact on the publisher since only a few libradesld afford to subscribe. Binkley
would come to learn, however, that some considtrisccopying to be a technical
violation of copyrighf* Furthermore, as he noted in a letter in 1935 &dé/ Leland,
Permanent Secretary of the American Council of hedrSocieties, copyright expiration
would be of little help. Because copyright ternuicbe as long as fifty-eight years, even
an article published in a Europedeitschriftin 1890 could still be protected by copyright
in 1935, when it was primarily only of historicatérest®® Clearly copyright stood in the
way of the distribution of foreign research results

The problem was not just with foreign researchlisshowever. Access to American
journal literature was also an area of concern.Bi&ley noted, the normal scholarly
communications practice was for authors to sengbiofits of their articles in learned
publications to their colleagues. The colleaguesld/then include the off-prints in their
own research files. There is no indication thtteziBinkley or the publishers felt that

“2 Letter from Robert C. Binkley to George F. Zoolktetor, American Council on Education (1 Apr.
1935) (on file in the Joint Committee on Materifiis Research papers at the Library of Congress).

3 Much as today, librarians were concerned aboutdise of foreign scientific periodicals and thetfdmt
the price of these journals was increasing muctefakan the rate of inflation. Since at least4.92
American librarians, especially medical librariahad sought means of combating unacceptable price
increases.See, e.gEileen R. CunninghanT,he Present Status of the Publication of Literaturthe

Medical and Biological Science®4 BULL. MED. LIBR. ASSN 64 (1935).

“ BINKLEY, supranote 40, at 135.

“5 Letter from Robert C. Binkley to Waldo G. Lelarirector, American Council of Learned Societies (28
Mar. 1935) (on file in the Joint Committee on M#és for Research papers at the Library of Congress
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this distribution to individuals by the author affges of his or her own work impinged
on the publisher’s ability to sell subscriptionghe journal; it was just part of normal
scholarly practicé® Binkley assumed that a scholar should be abfeave the library
make a copy for the scholar’s files when the satellleagues did not send an off-
print. The end result would be the same - a siogfgy in the scholar’s files — with the
only difference being that one copy might have cmoen the author whereas another

might have come from a librafy.

Out-of-print books presented a third area of camcekgain, it was difficult to gain
access to obscure, out-of-print titles that weiéaly to ever be published again.
Limited reproduction using photographic or micrqgra techniques could make these
materials accessible again to researcffers.

A fourth area concerned unpublished and archivaéna. Since time immemorial it
was the practice of historians to spend long hoapying by hand manuscript materials
(and occasionally printed books) that might bes# to their research. No one had ever
suggested that this copying was an insult to cgbyri Modern reprographic techniques
held out the promise of changing the method by wihe copies were made, but without
changing the end result. Instead of spending nsontleven years in remote memory
institutions, such as foreign libraries, archivasmuseums, laboriously copying material
by hand, the scholar could identify very rapidlg tihaterial he or she desired. The
memory institution could then use modern technolkogyake the copies, and the scholar
could spend his or her time at home reading amijusie provided copies. The
efficiencies for scholarship were obvious, and Mirtle Binkley came to see that the
action would be perfectly in agreement with the &iuational purpose of copyright —
namely, the advancement of science and the ahs.pillirpose of this copying, Binkley
noted, is so that the scholar “can be more prodedti the writing of books*

A fifth area in Binkley’s thinking is that in ordéo increase the productivity of the
scholar, the mechanized copying and note-takingsthauld be legal for the scholar to
undertake should also be legal for the scholaemgto perform. The most likely agents
that could assist scholars were libraries, archiaed museums. Reproduction programs
in libraries, archives, and museums could replaealtudgery of hand copying with the
advantages of new, efficient technolddy.

One area that the Joint Committee ignored completak the possible use of the copied
material for purposes other than research. Bin&laythe Joint Committee, for example,
never addressed the question of how the reseanchéd use the material once he or she

6 Authors were normally given by the publisher a@iernumber of offprints that they were free toagiv
away. They could also buy additional copies afpihiglisher’s cost. Offprint sales were seldomviér
viewed as a revenue source for the publisher.

“ Letter from Robert C. Binkley to H. M. Lydenbefjrector, New York Public Library (19 Mar. 1935)
Son file in the H.M. Lydenberg papers at the NewRkYBublic Library).

8 Whether libraries could become surrogate publisferthese out-of-print works and bring them back
into print, or whether the reproductions shouldilmited to on-demand copying is not clear in Binkie
or the Committee’s, writings. They seemed to afguéoth approaches.

“9 Letter from Robert C. Binkley to Harry M. Lydenlefl1 Mar. 1935) (on file in the H.M. Lydenberg
anpers at the New York Public Library).
Id.
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received a copy. Binkley seemed to assume thatrdectary editions or volumes of
letters would only be published with the permissabthe authors. Other researchers
would most likely limit themselves to short quotesransformative works.

Most of all, Binkley and the Joint Committee regatany suggestions that tried to link
copying for research purposes with copying for etiooal purposes. From his teaching
experience, Binkley was aware that some facultyired students to read selected,
reproduced portions of works rather than requithigm to buy the entire volume from
the publisher. In 1933, just as he started thiglkibout the copyright problem, he
received from the Dean of University Administrat@nWestern Reserve University
(where he was teaching) a memo informing all facthlait the National Association of
Book Publishers had sent a communication seekimgiiversity’s “cooperation in
protecting authors and publishers from the widempiafringement of copyrights often
unwittingly practiced by instructors who furnistudéents with mimeographed pages or
comprehensive digests from copyright books.” Tteefice was, according to the
publishers, illegal and unethicdl. Binkley knew that any efforts to clarify copyhiglaw
to support new forms of scholarly research usingdost reproductive techniques were
likely to fail if publishers thought the exemptianthorized making copies to replace the
sale of volumes in classes. Educational copyimgrefore, was never added to the
agenda of the Joint Committee, which was, aftercadlated to address the problems of
research materials, not educatténResearch copying, Binkley insisted, “has absgjute
nothing in common with the multiplying of chaptefsbooks to be used bggclasses of
students, or with any system of multiplying a numdsiecopies of anything™ The focus
instead was to remain on the personal, non-comaigetgiique, copying undertaken to
assist the research schalar.

With educational and multiple copying not at issiue areas of potential scholarly
reproduction - copying of articles in foreign pelicals, copying of articles in American
periodicals, the reproduction of out-of-print bopltee reproduction of unpublished
manuscripts and archives, and the role of theridmaand archivist as an agent for the
scholar — began the focus of the Joint Committeefs/right efforts during the decade of
the 1930s.

The Quest for Legal Advice
While the Joint Committee’s understanding of thpyemht issues surrounding research

deepened and clarified over time, at least injtiie Joint Committee had only a vague
idea that some might view the use of microrepradadb enhance research and

1 Memorandum from Dean of University Administratidiiestern Reserve University to Heads of
Departments (28 October 1933) (on file in the JGiommittee on Materials for Research papers at the
Library of Congress).

*2 The fact that the lead institution in negotiatiavith the publishers, the New York Public Librawas

not an educational institution may also have cbatad to the willingness of the Joint Committee toot
argue for educational useSee infrap. 20.

%3 Letter from Robert C. Binkley to H. M. Lydenbegypranote 47.

**The failure of the Binkley and the Joint Committeeaddress issues associated with educational mgpyi
became one of the major areas of criticism of thkatl@émen’s AgreementSeeinfra p. 21.
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scholarship as an infringement of copyright.One area where it was apparent that
copyright might be an issue was with proposed gmigtto the problem of the high price
of foreign periodicals. Many of the proposed solus favored replacing subscriptions
with an interlibrary loan system under which onliew libraries would subscribe to a
journal. These libraries would then provide reskars with inexpensive microfilm
copies of articles of interedt.

Binkley was concerned about the issue of accefsegn periodicals, but he also
realized that the proposed solution — coordinategiigition of foreign periodicals by a
few libraries with distribution of reproduced aléis to all - would force librarians to
cooperate. One goal of the Joint Committee wdsdier a more coordinated, rational
approach to collection development in librarieq)key saw that the foreign periodical
issue could be an important first step. As he &totRobert T. Crane, Executive
Director of the Social Science Research Councijugust, 1933: “Under pressure of
this economic necessity and in a special and oetnagcase[,] the libraries are being
drafted into the development of exactly the kinghfctice that will be most helpful in
our larger strategy: the sharing of work, the useopies taken by new and cheap
methods, and the zoning system of distributiyn The ability to make copies of articles
in foreign periodicals not only would aid scholapstiirectly; it would also create the
infrastructure needed for the other initiativeshef Joint Committee.

Therefore in June, 1933, Binkley wrote to the Litaa of Congress about the copyright
issues associated with making copies of articlesefeearchers. While Binkley’s letter
cannot be located, we can surmise that he askembfdirmation that his analysis that
non-commercial, research-oriented reproductiorodign periodical literature would be
legally acceptable. The Librarian forwarded theeleto William L. Brown, Acting
Register of Copyright, for response. The respongst have come as a shock to
Binkley:

If the proposal is to make copies of copyrightedksdor rather general
use in libraries or elsewhere, the owners of thmyaght would probably have
grounds for action for infringement. This woulddxmpecially true if the copies
were to be used in such a way as to prejudicarot the sales of the work. Itis
difficult to see how this could be regarded as laimg else than a straight out
copyright infringement. The tenor of the decisiofshe courts is that wherever
the copying of a work tends to lessen the demanth®&original, infringement is

prima facieshown.

* There is no mention of copyright issues in theutes of the Joint Committee until 1935, for example
In addition, the first draft of the MMUAL ON METHODS OF REPRODUCING RESEARCH MATERIALS

distributed in 1930, did not include any mentiorcopyright, though the final version published 8%

did include a brief discussion of copyright issues.

%6 Atherton SeidellReforms in Chemical Publication (Documentatid(),IENCE (n.s.) 70 (1934); Peter
B. Hirtle, Atherton Seidell and the Photoduplication of Lityr&laterial, 40 JAM. SOC'Y. FORINFO. SCI.

424 (1989).

>’ Letter from Robert C. Binkley to Robert T. CraBaecutive Director, Social Science Research Council
(14 Aug. 1933) (on file in the Joint Committee omterials for Research papers at the Library of
Congress).
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“Fair use” of copyrighted works is recognized aligh no general rules
have been laid down as a guide to follow. Doubttee making of extracts from
a copyrighted work for one’s own private referencatudy, would come within
the limits of so-called fair use. But when the yiog is likely to limit the
proprietor’s sales, the copyright law could prolyaieé invoked to stop it.

In general it is to be observed that the proprieta copyright has the
exclusive right to make copie#s the copyright law now stands the proposed
copying of copyrighted periodicals by the film noethvould appear to be
prohibited.(emphasis addet)

Brown’s response made two things abundantly cle&itkley: copyright issues could

be a problem for researchers, and that the Cogy@éfice would not be a source of help.
As he noted in a subsequent letter, “the Regist@opyright and his legal advisor at the
Library of Congress with whom | had a long confepn this question was [sic]
strongly inclined to take the copyright holder'smaf view.”° Furthermore, he
recognized that “[i]t is not improbable that Spendthe leading high-price publisher]

will threaten legal action if the libraries substé copying of articles in outrageously
priced periodicals® The solution, Binkley suggested, was for outsidensel to

develop wording for a photographic copy order fdhat would make it clear that the
copying was being made by the library purely asatlpent of the scholar, and that the
scholar was responsible for ensuring that his ouke of the copy did not infringe the
rights of the copyright owner. Binkley sought igeg“maximum protection to the
copier.”® Without such protections, many libraries wouldubevilling to make any
copies of any length for research&sSince scholars were unlikely to know what they
could and could not do with a copy, Binkley latddad that it would also be necessary to
provide “instruction as to what they may do witheigtlating the law” to those requested
photographic reproductions intended for their owa®

In June, 1934, in response to Binkley’s entrealiéslter G. Leland, Permanent Secretary
of the American Council of Learned Societies, wraneBinkley’s behalf to Thorvald
Solberg, the retired first Register of Copyriglgeking the latter’s advice. “As you
know,” Leland wrote, “plans are on foot to suppystholars who may need them
photographic copies...of sections of copyrighted werksometimes even of the entire

8 Memorandum from William L. Brown, Acting Registef Copyrights, to the Librarian of Congress, in
reference to a letter from Dr. Robert C. Binkle$ @une 1933) ) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).

%9 Letter from Robert C. Binkley to Waldo G. Lelarirector, American Council of Learned Societies (1
Nov. 1933) (on file in the Joint Committee on Mé&és for Research papers at the Library of Congress
€0 etter from Robert C. Binkley to Robert T. Crasapra note 57.

®1 Letter from Robert C. Binkley to Robert T. Crafaecutive Director, Social Science Research Council
(28 Aug. 1933) (on file in the Joint Committee omterials for Research papers at the Library of
Congress).

%2 One historian wrote to Binkley that the histormfeareful library” became so angry with his redsee
borrow items to copy that “they nearly took away libyary privileges.” He also reported that thdado
Crerar Library “has refused to allow even a simge of any of their books to be photographed.ttere
from C.W. de Kiewiet to Robert C. Binkley (19 Nc&934) (on file in the Joint Committee on Materifas
Research papers at the Library of Congress).

83 Letter from Robert C. Binkley to Waldo G. Lelgrslipranote 59.
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works.” Leland stressed the scholarly use of tlagenmal (and not the role of the library):
“Each copy, of course, is made for the needs ofesscholar, who pays for the cost of
making the copy.” Leland had two questions fod®ag. First, he wanted to know if
such copying would be an infringement of copyrigBecond, Leland sought Solberg’'s
advice as to who might go into more depth on thallessues, if such advice was
necessary’

Solberg’s response was hardly any more encourdgarmgBrown’s response to the
similar question a year earlier:

Any final determination of the question of copyrighfringement in any
special case, of such use as you indicate, migigrtteon careful consideration of
all the facts involved, but it should be borne imdithat the law gives to the
author or other copyright owner the exclusiight to authorize such reproduction
of his work.

His consent would eliminate question or contrové&rsy

As for advice on a good copyright attorney, Solbeqgprted that while he did not
currently meet with copyright lawyers, he had hegodd things about William I.
Denning, a lawyer in Washington, D.C. with a spkicieerest in intellectual properfy.

Solberg’'s defense of the rights of the copyrighhemover the user met with nothing but
disdain from Binkley. It reminded him, Binkley reped, “of Marie Antoinette and
‘letting them eat cake.*” While Binkley does not explain this allusion, $&ems to be
arguing that Solberg’s understanding of the reseprocesses of scholars was no better
than Marie Antoinette’s understanding of the dig@ptions of peasants. We can guess
that in Binkley’s eyes, a system in which copiesldmnly be made with the consent of
the copyright owner would needless favor the irgisref the propertied classes, to the
detriment of thesans-culottesesearchers toiling in the workshops of scholarshi

Nevertheless, Solberg’s observations seemed todmwenced Binkley that the problem
was larger simply drawing up a proper form. Sdajfeobservation that “careful
consideration of all the facts involved” was reediralso raised the possibility that
outside legal counsel might be able to offer aaraltive approach. Following Solberg’'s
suggestion, therefore, Binkley wrote to Dennindl@nJuly 1934. In his letter he

inquired not so much about the nature of the fdrat should be used, but as to the
legality of many of the activities the Joint Comiedt hoped to undertake (and not just the

% Letter from Waldo G. Leland, Permanent Secretargerican Council of Learned Societies, to Thorvald
Solberg (11 June 1934) ) (on file in the Joint Cdttea on Materials for Research papers at the tyboé
Congress).

% Letter from Thorvald Solberg to Waldo G. Leland (®ine 1934) (on file in the Joint Committee on

(Ia\élaterials for Research papers at the Library ofdtess).

&7 Létter from Robert C. Binkley to Waldo G. Lelari(July 1934) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).
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legality of copying from foreign periodicals, thadis of the original query to the
Copyright Office)>® The problem, as he saw it, was as follows:

Let us say that a film copying service is availadti¢he Library of Congress. If |
were working on some problems and came acrossdtesrand references to
additional material that | would like to have, thibrary of Congress could make
copies of this material for me. In referring tesle materials, it would be found
that some are non-copyright materials, some mégesrawhich copyright has
expired, some materials of foreign, not Americapyight, and some of
American copyright still valid. Under what circutasces does the copying of
this material for purposes of use in research Imysfide®® method infringe a
copyright? What state of facts would constituterdnngement and what would
constitute non-infringement? What directions cdugdgiven to librarians and
scholars for the protection of all concern€d?

Denning’s response gave Binkley hope that the atiaed former officials of the
Copyright Office might have been overly-zealoughieir advocacy of the rights of the
copyright owner. In a letter sent to Binkley oA@gust 1934, Denning argued:

If I correctly understand what you have in minthink the matter should
be considered from the broad public interest stamdp In other words, | have
never believed that the constitutional grant ofycght was intended to confer a
complete and exclusive monopoly on the authothi#f were so the author could
prevent the library from loaning a book, or peringtany one to read the book....

This brings us to the question of whether the serybu contemplate
should not be regarded as an extension of therjilservice and be justified under
a broad policy of public intereét.

Denning’s letter, in contrast to the opinions af turrent and former Registers of
Copyright, demonstrated great sympathy for the ttioti®nal purpose of copyright and
its inherent balance between user rights and owig#rs.? In particular, he recognized
that libraries play an important role in the creatprocess. Providing an economic
incentive to authors to create new works by grgnéitimited monopoly on those works
was one way to encourage their creation and digtab and thus advance the
constitutional goal of “progress in science anddttse.” Libraries, too, were a method by
which new information could be widely distributeshd a broad exemption for libraries
(including possibly limited, non-commercial publist)) could be an alternative method
for addressing the constitutional mandate. It m@tsa violation of copyright when

% Noticeably absent from Binkley’s letter is anydission of a formal publication program for outgpuint
or rare volumes, the third area of concern to tietCLommittee.See suprdhe text accompanying n. 48.
%9.e., microfilm.

0 Letter from Robert C. Binkley to William I. Denmjr(17 July 1934) (on file in the Joint Committee on
Materials for Research papers at the Library ofgtess).

" Letter from William | Denning to Robert C. Binkl¢9 Aug. 1934) (on file in the Joint Committee on
Materials for Research papers at the Library ofgtess).

20n the principle of user rights in copyright, $edRAY PATTERSON& STANLEY W. LINDBERG, THE
NATURE OFCOPYRIGHT. A LAW OF USERSRIGHTS (1991).
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libraries, by loaning copies of a work to the pabinterfered with an author’s
distribution rights in the work; library duplicaticof a copyrighted work might similarly
be an accepted limitation on the author’s rightdatrol reproduction. Limited copying,
Denning suggested, could be seen as a naturalsexteof the socially beneficial role
that libraries had traditionally played.

If Denning’s analysis had been pursued, it coukelzeen the basis for the development
of a doctrine of user rights and a vision of coglgtithat stressed the constitutional
purpose of copyright rather than solely on theamammonopoly interests of authors and
publishers. It may even have opened the discusgiamether non-commercial copying
for personal use is the kind of reproduction emvied in the Copyright Act, which had
been originally developed to regulate publishing.

Unfortunately for the subsequent history of the @&nen’s Agreement in particular and
the principle of fair use in general, Denning’soflwement with the Joint Committee
ended at this point. The problem does not seemate been with Denning’s legal
analysis, since Binkley cites it favorably sevénales afterwards. It may have been
because Binkley was unwilling to pay for furthegdéadvice from the Joint Committee’s
own funds’® It may also have been because copyright issugte important, remained
at best of secondary importance to the work ofitsint Committeé? The end result in
either case was that the Joint Committee’s efiodsed forward without direct
knowledgeable legal advice.

Alternative Solutions: Legislation, Litigation, and Negotiation

With the legality of some of the Committee’s degieetivities in doubt, three approaches
to solving the copyright dilemma emerged. The fivas to litigate a test case that would
confirm in the courts the rights that researcheltstiiey possessed. The second
possibility was to pass new legislation that wogldrantee the rights that some lawyers
felt were missing in the current law. The thirdsta negotiate directly with publishers,
either for their support for a legislative changgead worst, for an exemption from them
for copying for research purposes of copyrightedena. From 1934 until 1940,

Binkley and the Joint Committee moved forward dritake fronts, but it was only the
last option, and in an extremely limited form, teatceeded.

The Litigious Solution

In his heart Binkley and the other researchersenlbint Committee could not believe
that personal, non-commercial reproduction foraese purposes could even be subject
to copyright law. Copyright law existed to protéwe authors and publishers engaged in
the wide-spread vending of multiple copies. Th@aeduction that Binkley and the Joint
Committee envisioned was not commercial and noespdead, but rather for the

3 Binkley several times asked the SSRC to pay fgalladvice, but Robert Crane, Executive Director of
the SSRC, always refused, insisting instead thdtldviaeland could secure legal advice in Washindton
free. There is no readily apparent evidence irdbmmittee files that Denning was paid for hisiatit
analysis.

" There is, for example, no mention of these copyrigvestigations in the annual reports of the thoin
Committee in either 1933 or 1934.
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personal, private use of an author. Even thougated with mechanical means, the
copies were the equivalent of the notes and exstthet researchers had previously taken
by hand. It seemed inconceivable to them thatabigd run afoul of copyright law. As
Dallas D. Irvine, an historian and officer of th€ &S, wrote to Binkley:

The purchaser of a copyright work certainly acgsiicertain property
rights in his copy of that work... Part of that peoy right certainly consists in
the right to copy or digest the work in any manneisees fit, for his own use and
provided nothing is published by him in violatiohtbe law. It is quite
immaterial whether any copying for such purposéy®nghand or by
camera.... Butitis a matter of public interesaliow such use by the owner of a
copy of a copyright work, for the progress of leagdepends upon itl. do not

doubt for a moment that the courts would sustaimym%for such purposes by
hand, hence constructively by mach{eemphasis added}

The solution that Irvine proposed was a test casstablish that scholarly practice since
time immemorial was not illegal when done by a came

In his desire to see the issue of research cogyiogght to the courts, Irvine echoed
Binkley’s own desire€® Binkley was convinced that no court could findgomal

copying undertaken by a researcher in supportobhher scholarship to be an
infringement of copyright. The legal advice heeiged from Denning had convinced
him that while some might believe that copyingaes and manuscripts for research
might be a technical violation of the law, no cownduld concur. “The letter of the
statute,” he wrote, “would seem to indicate that $bholar with a fountain pen copying
paragraphs out of an article in a learned jourred ®ngaged in technical violation of the
copyright statute, but it seemed evident that thets would necessarily make a
distinction between the kind of copying that is dam the course of research, when the
copied matter merely enters a scholar’s notedihel the reprinting of material for sale or
distribution.””

It is important to note that Binkley’'s confidencethe courts was not based on a
presumed fair use defense. Fair use, Binkley nbesbeen defined to apply when
“copyright material is republished for profit*” Since copies made for a researcher are
not resold, a fair use defense was not neces§awpying for personal, as opposed to
commercial, use was outside of the realm of cobyridinkley also saw that a court
challenge might encourage publishers to suppodralhernatives As Binkley wrote to
Denning, “publishers might be disposed to be mooadminded in considering the
social implications of the problem if there werpraspect of securing some pioneering
court decision.”

'S Letter from Dallas D. Irvine to Robert C. Binkléy6 Aug. 1934) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).
% In a letter to Denning on 14 Aug. 1934, which &pdrlrvine’s enthusiastic support, Binkley inquiras!
to whether a test case was possil8egl etter from Robert C. Binkley to William I. Dennir{@4 Aug.
1934) (on file in the Joint Committee on Materifls Research papers at the Library of Congress).
Z BINKLEY, supranote 40, at 135.

Id.
9 Letter from Robert C. Binkley to William I. Denmjnsupra note 76.

1€



Hirtle, Research, Libraries, and Fair UseCOPYRIGHTSOCY U.S.A. (forthcoming 2006)

In the end, however, the lack of funding for a ¢mlwallenge removed it as an option
from the table. The ACLS and SSRC could not aftortlire a lawyer to develop a form;
they were not about to engage publishers in a ntajpyright lawsuit. Periodically the
issue would come up again, but according to CraeCLS was not in a position to
undertake potentially expensive legislaffbmnd the idea never advanced beyond the
theoretical stage.

A Legislative Solution

The mid-1930s was a time of legislative turmoitopyright, and the possibility of a new
Copyright Act seemed gret. In particular, the president in 1934 transmitiethe
Senate for possible ratification the Berne Conwenéis revised in Rome in 19%8.If the
U.S. wished to comply with international copyridgnv, certain features of U.S. law
would have to be changed. It seemed likely, tleegtthat copyright law was going to
change, and soon.

Binkley realized that the Joint Committee mightdtie to include in any new law an
explicit, formal exemption for reproductions fosearch use. He admitted to the Joint
Committee that in light of the responses he hadived up to that point, he had been
forced to conclude that “neither the statute nerdhcisions in copyright law are adapted
to the problems that arise in photo-copying foeegsh.” A legislative solution would
clarify the rights of researchers.

There was also a likely partner to assist in tiere The American National Committee
on International Intellectual Cooperation, a comeatchaired by James T. Shotwell and
associated with the League of Nations, had statetbring the issues of international
copyright. Binkley saw that they might be influehtadvocates for the research scientist.
“If we could isolate the photographic-copying adp#che copyright law from its many
other aspects,” Binkley wrote to a member of thetddommittee, “and get Shotwell to
take that in hand, he would be able to get resuitthis point without stirring up the
publishers.®* Prophetically, Binkley added, “I may be wrongtiis surmise

At Binkley’s request, Harry C. Lydenberg, a membkthe Joint Committee and
Director of the New York Public Library, preparediaft paragraph to be included in the
proposed law. It read:

8 etter from Robert T. Crane to Robert C. Binklég (Aug. 1933) (on file in the Joint Committee on

Materials for Research papers at the Library ofgtess).

81 0On the various bills put forward to modify copyrigsee Abe A. Goldmafihe History Of U.S.A.

Copyright Law Revision From 1901 To 1984 IBRARY OF CONGRESSCOPYRIGHT OFFICE. COPYRIGHT

LAW REVISION: STUDIES PREPARED FOR THESUBCOMMITTEE ON PATENTS, TRADEMARKS, AND

COPYRIGHTS OF THECOMMITTEE ON THEJUDICIARY , UNITED STATES SENATE, EIGHTY-SIXTH CONGRESS

FIRST[-SECOND] SESSION(1961); and Litmansupranote 10.

8 5. Exec. Doc. No. 73-E.

8 Letter from Robert C. Binkley to William W. Bishphibrarian of the University of Michigan Librar(

Elg\ﬁlar. 1935) (on file in the Joint Committee on Méésy for Research papers at the Library of Congress
Id.
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Nothing herein set forth shall render liable taimjement of copyright any
library, museum, archives office, or similar orgaation reproducing copyright
material in its care on behalf of a scholar, stadeninvestigator who, in the
opinion of the librarian or curator or archivisalls for this reproduction in good
faith — not for republication — for the purposestiddy or scholarship or research,
and who in writing orders this reproduction andahss the library, museum, or
archives office of responsibility for infringemeft.

According to Binkley, the purpose of the text waglifferentiate between research and
commercial interests, to protect librarians whoiedpnaterials for researchers, and to
increase access to learned journals, especialjgiotearned journaf€. It was not,
Binkley admitted, a solution to the “whole copyrigiuestion.®” For example, there is
no direct protection for the research scholar engtoposed legislation — the initial
interest of the Joint Committee. There was songstipn, however, whether researchers
needed any protection under the law. A draft efltmguage was shared by Thomas P.
Martin, Assistant Chief of the Manuscript Divisiahthe Library of Congress with
William Brown, the Register of Copyright. In atitto the Executive Secretary of the
Joint Committee, Martin reported that in Brown’sropn, “private workers do not need
this amendment®® making a personal copy for research use was wiofation of
copyright. But, Martin noted, “any institution person who virtually re-published the
material by making it available to others wouldiimge the copy-right as it now
stands.®® The proposed legislation, therefore, had to heraect the library, archives,
or museum acting on behalf of the scholar, butetheas no need to protect scholars
directly; their actions were outside the realmabyright.

Nor did the legislation do more for libraries, akgs, and museums than protect their
personnel. It did not provide for any of the othepying a library, archives, or museum
might wish to undertake, including for the presénsraof their collections or to share
rare and unique items with other institutions.

Most of all, there was also by design no mentionagying for education. As Binkley
later wrote to Lydenberg, “Above all, we must essdibclearly in the publisher’'s mind
the distinction between the making of a unique dapyesearch purposes and the
multiplying of copies for teaching purposes. Twe have absolutely nothing in
common.”®

While reluctant to do anything that might interfevith the delicate negotiations over the
proposed new copyright law, Shotwell’'s committe@ eindorse the proposed language at

8 American National Committee on International Iigefual Cooperation, Minutes of the Meeting held at
8 West 48 Street, New York, NY 9 (9 Mar. 1935) (on file imet Joint Committee on Materials for
Research papers at the Library of Congress).
%d. at 8.
87 etter from Robert C. Binkley to William W. Bishpgupranote 83.
8 etter from Thomas P. Martin, Assistant Chief, Bion of Manuscripts, to Theodore R. Schellenberg,
Executive Director, Joint Committee on Materials Research (13 Dec. 1934) (on file in the Joint
{%ommittee on Materials for Research papers at itiaty of Congress).

Id.
% |etter from Robert C. Binkley to Harry M. Lydenlgersupranote 49.
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its meeting in 1938" The language was never added to the draft bieudiscussion,
however. Binkley formally joined the Committee lotellectual Cooperation a few years
later and spent the last few years of the decadkimgpassiduously for legislative

reform. As is discussed below, the proposed latina solution finally appeared in the
Shotwell bill of 1940, but that bill, too, failed pass. In spite of Binkley’s best efforts,
legislation, even when limited in scope and appililitg, was not going to be the solution
to the problem.

The Negotiated Solution

Binkley’s third possible solution was to see if fhéblishers would agree to a set of
mutually agreeable guidelines regarding reprodudioo research purposes. There were,
of course, real limitations to this approach. Nwa# group of publishers, for example,
could bind all publishers to the terms of the agrest; there was always the possibility
that a publisher might still sue over what it calesed to be infringing reproduction.

This was especially true of the foreign journal mii®rs, one of the major initial foci of
concern for Joint Committee. A negotiated agreegmh publishers would also not
address the issue of duplication of unpublishecerratfound in archives, another major
concern of the committee. Nevertheless, Binkleyntaimed that a negotiated agreement
with some publishers was better than nothing.t ikast some publishers would agree
that the Joint Committee’s proposed activities weraally beneficial and not within the
scope of the publishers’ copyright monopoly, Binkéggued, scholarship would be able
to advance unencumbered.

Binkley was convinced that publishers shared tBeasch scholar’s interest in clarifying
the extent of acceptable copying for research mapo After all, if scholars were more
productive, they would write more books, and thblighers would have more things to
sell®® Binkley often cited the example of tReaders Digestvhich published extracts
and condensations of published items every montmowt the permission of the
publishers’® If publishers tolerated this reproduction, Binkkrgued, it does not seem
likely that they would object to film copying. Furthermore, an exemption that allowed
researchers to request copies of articles fourckrensive foreign periodicals might
encourage some libraries to cancel their subsonptio those periodicals, thus freeing up
money in tight acquisition budgets that could bedu® purchase more American
publications’ Binkley even thought some publishers might weleditm duplication if

it was used to distribute copies of books that vegherwise unprofitable for the

91 American National Committee on International Ilgtelual Cooperatigrsupranote 85, at 9.

92 Letter from Robert C. Binkley to H. M. Lydenbesypranote 47 (“If the publishers will make it easy
for the scholars to use this technique [making €®ply mechanical means] as a substitute for n&tega
they will enormously increase the potential prodiigt of the scholars, which will redound ultimageb
their mutual advantage.”).

% For example, Binkley noted to Lydenberg that “fijipears, for instance, that the magazine pubkisher
are quite willing to have the Readers’ Digpsate their material. Conceivably, the genetaduale of the
publishers toward a bonafide [sic] use of the filapying would have the same character.” Lettemfro
Robert C. Binkley to Harry M. Lydenberg (10 Se@34) (on file in the Joint Committee on Materials f
Research papers at the Library of Congress).

% X wrote to Binkley to suggest to him that his fueqt comparison tReaders Digestas incorrect.

% Letter from Robert C. Binkley to H. M. Lydenbegmpranote 47; Letter from Robert C. Binkley to H.
M. Lydenbergsupranote 49.
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publisher to distribut® Binkley could see clearly that research schadas publishers
shared common interests — the question was howreey this information to the
publishers.

Fortunately for Binkley, one member of the Joinh@uoittee was well-connected with
New York publishing circles and could representibmt Committee’s concerns to the
publishers. Consequently, on 10 September 193k|&; wrote to Harry Lydenberg to
ask if he would discuss the Joint Committee’s dtodiy with Frederic G. Melcher, the
publisher ofPublisher's Weeklpnd the chairman of the National Association obiBo
Publishers’ Committee on Copyright, and get a fsligli’s point of view on the subjett.

Harry M. Lydenberg

Harry M. Lydenberg must have seemed the perfedtetfor the job of approaching the
publishers. Born in Dayton, Ohio, on Nov. 18, 18[/ffdenberg started working in 1896,
immediately after his graduation from Harvard,led Lenox Library, one of the libraries
that combined to form the New York Public Librarge served for a time as head of the
Manuscripts Division and then as the library’s theference librarian from 1908 to
1927. In 1928, he became Assistant Director; indviaber, 1934, he succeeded to the
Directorship?® Because of his position, he was in frequent conioations with major
figures in the New York publishing houses. As Baykwould write to Lydenberg, “I
feelitis a ggodsend that you should be the man pvhsents this problem to the
publishers.®

In retrospect, however, the decision to assign bipeeg the task of approaching the
publishers subtly altered the nature of the disonss First, the New York Public
Library is not directly associated with an eduaadioinstitution. Lydenberg, therefore,
had no experience with how reproductions were begggl in teaching and the
classroom. In this, Lydenberg’s ignorance reinddr8inkley’s own bias against
including educational use of reproductions in tisewalssions of the Joint Committee;
educational use of materials did not matter toeeithan°°

In addition, Lydenberg’s natural desire as a litarato protect the position of libraries at
times seemed to take precedence over Binkley'seros@bout copying by and for the
scholar. Binkley, in line with the mandate of tre@nt Committee, viewed the problem

% |_etter from Robert C. Binkley to William I. Denminsupranote 76.

" Binkley to Lydenbergsupranote 93. The National Association of Book Publishis known today as
the American Association of Publishers.

% Biographical Notén INVENTORY OF THEHARRY MILLER L YDENBERGRECORDS 1926-197QBULK 1926-
1944) (Laura O’Keefe, compiler, 2003)ailable at
http://digilib.nypl.org/dynaweb/ead/human/arc6ly@#beneric__BookView (last visited 30 Dec. 2005).
See alsAndrew B. Wertheimettiarry Miller Lydenberg AMERICAN NATIONAL BIOGRAPHY ONLINE, Feb.
2000,available athttp://www.anb.org/articles/09/09-00452.html (lsigtited 30 Dec. 2005).

9 |_etter from Robert C. Binkley to H. M. Lydenbegypranote 47.

19When criticized about the failure to include edia@al copying in the agreement, Lydenberg was
openly opposed to it. “It seems to me it is impmogand unfair,” he wrote, “to reproduce for disttilon to
students any part of a book, whether text bookaatet book, unless the owner of the copyright ghies
consent.” Letter from H.M. Lydenberg to H.B. Vawonésen, Librarian, Brown University Library (24 Aug.
1935) (on file in the Joint Committee on Materifiis Research papers at the Library of Congress).
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primarily from his position as a researcher. A¢ @oint, he even felt compelled to
describe to Lydenberg the note-taking habits afaeshers in order that Lydenberg could
better understand how making micrographic copiegesdéarch materials would be a boon
to the research proce¥8. For Binkley, the primary goal was to increasedffiiency of
the research scholar.

In contrast, Lydenberg’s primary goal appearedetddbensure that the library making a
copy was protected — even if it meant the needseofesearcher were not fully met. In
order to achieve this goal, Lydenberg was williagtcept whatever concessions the
publishers offered. This may have been due intpatte problematic relationship
between the New York Public Library and the prityaNew York-based publishing
industry. Much of the success of the library defaehon good interactions with the
publishers in the city. It was unlikely, therefotieat Lydenberg would ever place
himself in a confrontational position with publishe

More importantly, the New York Public Library’s esqpence with photographic
reproduction, while long, was also limited in itope. The library up to this time had
primarily used Photostats for photographic reprdéidac It introduced one of the first
Photostat services in libraries in December 1912 hid only just begun to experiment
with microfilm starting in 1934; it did not initiata major in-house microfilming program
until 19371%? Photostats are photographic reproductions thatigist-sensitive paper to
capture an image. The process was labor-intemasigdeexpensive, and thus ideally suited
for capturing brief excerpts or short articleswés not practical to use the Photostat
method to capture longer articles or entire bd8&sThe library’s primary experience,
therefore, had been with relatively brief, expeasiepies using established technology.
Staff at the library had not yet developed a sefiske revolutionary potential of new
technologies, specifically microfilm, to alter tivay libraries conducted their business.
The library’s experience with Photostat technologyrowed the opinions of the library’s
staff on the nature of the copyright questionshraky reproduction, and as we shall see
shaped how Lydenberg approached the copyright.issue

The “Memorandum on Problems of Copyright Law Involved in Film Copying”

To assist Lydenberg in his discussions, Binkleypred a “Memorandum on Problems
of Copyright Law Involved in Film Copying*®* In the memorandum, Binkley presented
ten different scenarios of possible research capgircopyrighted material. Each
scenario came with its own options as well. Fanegle, the first case concerned a
library that allowed scholars to use their own cease¢o make photographic copies of
material that they would normally copy with a pbittatypewriter. The copies could be

101 Id.

1920n the history of photoduplication at the New Y&wblic Library, see John P. BakBreservation
Programs of the New York Public Library. Part Tvisom the 1930s to the ‘60%1 MICROFORMREV.

22 (1982), and Thomas A. Bourkehe Photostat-Microfilm War at the New York Pulbligrary in the
1930s, the 1940s, and the 19508 MICROFORMREYV. 145 (1989).

193 For more on the PhotostaeeHubbard W. BallouPhotography in the Library5 LIBRARY TRENDS 265
g 1956); BNKLEY, supranote 40; and RODES supranote 32, at 159.

% Memorandum on Problems of Copyright Law Involvedrilm Copying (Sept., 1934 Saunders,
supranote 16, at 172See infraAppendix B.
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of passages from books, whole chapters from bawolksle pamphlets or books, or whole
articles from periodicals. This scenario was fartbtomplicated by whether the scholars
hoped to receive pecuniary rewards for their retear whether the normal alternative to
copying would have been the purchase the work.eiGibenarios considered
reproduction in place of interlibrary loan, theealf third party agents (other than the
scholar and the library) who might be hired to ke topying, and, for the first time, a
series of explicit scenarios concerning unpublistmederial. Binkley assumed that some
of the scenarios were clearly cases of infringemsare were clearly not cases of
infringement, and some were doubtful. He hopetlligdenberg and the publishers
could clearly identify each type, and determinelyses that would place the doubtful
cases in the most positive light for the schofar.

Upon receipt of Binkley’s scenarios, Lydenberg gaetmemo to Charles J. Shaw, the
head of the photographic reproduction unit at tleeNork Public Library, for his
comments. Shaw responded that the library’s egpee with Photostats had led to him
to reach certain definite conclusions about theydgpt status of the different scenarios.
The conclusions Shaw reached were not based onderatanding of the balance
inherent in copyright law, but rather were based targe extent on the technical
limitations of Photostat technology.

While it was permissible, Shaw argued, to makeaealsle quotations from a copyright
work,

...the copying of whole chapters from books, wholmphlets or books, and
whole articles from periodicals is a technical aiadn of the copyright law. The
fact that the copyist makes the copy for his owrsgeal use and not for
publication in any way does not make any differefie

While Shaw cites the law as the basis for rejediivegcopying of whole articles, such
copying using Photostat technology was also experaid impractical.

With one sharp blow, Shaw rejected the core priedipat Binkley and the rest of the
Joint Committee had advanced: namely, that non-cemtiad personal copying for
research purposes was not an infringement of cgiptyriShaw went on to consider each
of Binkley’s ten scenarios, and almost every onéhed to be a technical violation of
copyright. Shaw by and large dismissed the gragsafor debate that Binkley saw in his
scenarios. The only hope Shaw extended to thamgsscholar was his closing
observation that while these may be technical timhg, many of them can be
disregarded. Copyright cases that go to courtlgege because there has been actual
publication. So long as libraries avoid publicatitheir risk would be low. “In other
words,” Shaw concluded, “there is such a thingeedtoo cautious in keeping
technically within the law’

1951d. Itis a mark of the limited success of the Gentlelmégreement and the subsequent legislation that
many of the questions that Binkley posed in the sramdum are still extremely difficult to answer.
198 | etter from Charles J. Shaw to Harry M. Lydenbg@® Sept. 1934) (on file in the H.M. Lydenberg
Poa;pgzjs at the New York Public Library).

Ibid.
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The position adopted by Shaw did not augur welfditure negotiations. Shaw assumed
that libraries were in technical violation of cogyrt law when they made copies and that
there was no copying that fell outside of the baures$ of copyright law. There is no
mention in his analysis of the public purpose bfdries or the boundaries of traditional
library service, as Denning discuss&d.Nor is there any suggestion that there might be
a personal copying right that exists outside ofabmercial transactions governed by
copyright law. Rather, Shaw expressed the comridtat any copying that reproduces
more than brief excerpts was an infringement. (gingl Lydenberg’s) primary goal,
therefore, was to seek confirmation from the pudigrs that the limited reproduction then
being undertaken by the New York Public Library vaaseptable. Binkley had seen
how the potential inherent in newer reproductivehtwlogies could radically remake
scholarship, but the librarians charged with tis& @f conveying Binkley’s vision to the
publishing community lacked his belief in the raxtanary power of new technologies
or the willingness to challenge traditional pragsic Before discussions with publishers
had even begun, Binkley’s librarian partners haaceded most of the important points.

The Opening of Communication with Publishers

On 22 September 1934, at Binkley's request, Lydemfmwarded for comment
Binkley’s memorandum containing the copyright scesato Frederic Melcher, the
publisher ofPublisher’'s Weeklgnd the chairman of the National Association obiBo
Publishers’ Committee on Copyright. In additior,decided on his own to enclose a
copy of Shaw’s response that found almost all temarios to be technical
infringements-*°

As might be expected, Melcher praised Shaw’s argilgsis response dated 7
November 1934. Shaw had yielded on almost evengeiso the presumed interests of the
copyright owner, and Melcher did not see any neambtrect him. Melcher noted that
new creative work was dependent on the ready dititiyaof material. Furthermore, he
observed that the Constitutional mandate for cgynvas intended to create “public and
social benefits” by giving authors a property rightheir creations. He added, “[flor
reasons of public interest the term of protect®hnited; and for public and practical
reasons the copying out or using in form of a reabte quotation has always been
permitted.” He recognized, however, the emergehcew reprographic technologies
made it worthwhile to restudy the issue of the et permissible copyin®

Melcher’s first observation concerned an issue Buakley and Lydenberg had
purposefully not raised, knowing that it would relgematic — namely the use of
reproductions in educational settings. “The mashmon indifference to authors’ rights,
since the photo-reproductive processes have beatecissl,” Melcher noted,

is the reproduction by teachers of whole pageapters from books or
complete stories, these being sold to studentbwioas damage of the rights of

198 5eethe discussiosupra,at p. 14.

199 _etter from H. M. Lydenberg to Frederic G. Melch®he Publishers’ Weekly (22 Sept. 1934) (on file
in the H.M. Lydenberg papers at the New York Publkrary).

110 etter from Frederic Melcher to H. M. Lydenberg Nov. 1934) (on file in the H.M. Lydenberg papers
at the New York Public Library).
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the author. In some cases this has been donekafiededge of its illegality on
the ground that educational interest is above ptgpghts, even though those
rights are for the purpose of encouraging creaorlarship:

Melcher noted as well that the mere fact that a&kheout-of-print does not make it fair
game for copying. (Binkley had hoped that micraftould be used to make otherwise
out-of-print works more widely available.) Finalye considered each of Binkley’s ten
scenarios and, like Shaw, concluded that almostfalem were infringements. The
only non-infringing activity he identified was tleepying of scattered passages from
copyrighted works. Unlike Shaw, he did not distirsdp technical but excusable
violations. The conclusion that Binkley must hagached after reading Melcher’s
response is that, at least in the eyes of the ghdis, the development of new
reprographic technologies did not warrant any egamin the amount of material that
could be copied, but instead called for, if anyghimore stringent laws?

The Genesis of the Gentlemen’s Agreement

Melcher’'s response was one more confirmation teatgptions as to the extent of
existing copyright law might interfere with the deg to which new low-cost
reproduction techniques could transform scholarskipnce the perceived need for
legislative change became even stronger. Binldeggnized that the effort to add to a
new copyright bill the language drafted by Lydemjpand approved by the Joint
Committee and the American National Committee darimational Intellectual
Cooperation would be greatly enhanced if the supgfdhe publishers could be secured.
Binkley, therefore, tasked Lydenberg to seek thppett of the publishers for the new
legislation. “The important thing,” he wrote todgnberg, “is to get Melcher and the
publishers persuaded of the degree to which ouuahiriterests will be served by the
revision of the copyright law..' In his presentation to the publishers, Lydenbeag w
“to present them, not only with the librarians’ poof view, but also with that of the
research man.” Furthermore, Binkley added, “Abd{,ense must establish clearly in the
publishers’ mind the distinction between the maloh@ unique copy for research
purposes and the multiplying of copies for teactpogposes. The two have absolutely
nothing in common.

On the afternoon of 26 March 1935, a small grouliboérians and publishers met.
Ostensibly representing the research community wedenberg, Milton J. Ferguson, the
librarian of the Brooklyn Public Library and chaiamof the Book Buying Committee of
the American Library Association, and Andrew Keofifprarian of Yale University. On
the publishers’ side were Frederic Melcher, Johrersla, president of Dutton’s, Harold
Guinzburg, founder of Viking Press, Marjorie Griesghe Executive Secretary for the

111d. The sentiment’s expressed in Melcher’s letter anilar to those found in the memorandum
circulated to faculty asupranote 51. It is unclear what alternative the mhweis preferred. There is never
any mention of licensing revenue; my impressiothét the publishers were concerned about lost.sales
12 Unfortunately, we can only surmise what Binklesésction to Melcher’s letter may have been. No
written analysis of Melcher’s position has beemiu
ij Letter from Robert C. Binkley to Harry M. Lydenigesupraat note 49.

Id.
115 ydenberg does not say where the meeting tooleplaut it is likely to have been in Melcher’s o
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National Association of Book Publishers, and ardantified attorney for the
Association.

The membership of this group was notable for edtldaee reasons. First, in spite of
Binkley's concern that the matter at hand concethedesearch use of materials, all
three participants attending on behalf of the JGimtnmittee were librarians. Ferguson
and Keogh had had no involvement with the Joint @aiee either before the meeting or
after it. Hence, as a negotiating team, they weteepresentative of the Joint Committee
and its interests, and may have been in direcatrai of Binkley’s order that Lydenberg
convey more than the view of librarians. Why weenih and Ferguson present?
Perhaps they were asked to represent the librafggsion in the meeting - but there is
no request for library representation either indhghives of the Joint Committee as the
Library of Congress. It is more likely that Lydesml simply asked two other librarians
personally knowledgeable about copyright to accamam.

Second, in contrast to the publishers, there wdegal representation on the Joint
Committee’s sidé® Binkley later came to realize the danger assediaiith negotiating
without a lawyer, noting in later analysis of theakness of the Gentlemen’s Agreement
that “[t]he publishers were at that time represetitg counsel, though those who spoke
on behalf of the library interests were not so espnted.”

Last, on the publisher’s side, it is similarly ueat why these particular individuals
attended the meeting. None of them representedgbar foreign publishers, in spite of
the fact that the problems of learned journalsfaneign journals had been identified by
the Joint Committee from the start as a sourceadfqular vexation.

We do not know how long this afternoon meetingddsbut Lydenberg reported that the
representatives discussed “at length” the probleoopyright and photographic
reproductiont’’ They agreed that the chance that a new copybigiwould pass was
good. The publishers, Lydenberg reported, werkngito concede the justice of the
Joint Committee’s proposed amendment to the dithfblnt the attorney for the
publishers argued against it, on the grounds thiatvient into the bill there would be “so
great a need of hedging it about with restrictianisereases, and provisos, as to
endanger, it not nullify, the end we sought”The group concluded with a different
suggestion:

116 Binkley later came to realize the danger assotiaith negotiating without a lawyer, noting in late
analysis of the weakness of the Gentlemen’s Agreéthat “[tlhe publishers were at that time représd

by counsel, though those who spoke on behalf ofilthary interests were not so represented.”
Memorandum on Copyright from Robert C. Binkley @6t. 1937) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).

171n the absence of any evidence to the contraiy riéasonable to assume that the meeting didxtene
beyond normal working hours, which suggests that@gt there were four hours of discussion (from 1PM
to 5 PM). This was the only face-to-face meetintpthe publishers, in contradistinction to
Commissioner Davis’s assertion of “meetings” in Niths & Wilkins Co. v. United States, 172 U.S.P.Q.
670 (Ct. Cl. 1972)ev’d, 487 F.2d 1345 (Ct. Cl. 1973ff'd by an equally divided coyr#20 U.S. 376
1975).

518 Letter from H.M. Lydenberg to Robert C. Binkley7(®Rlar. 1935) (on file in the H.M. Lydenberg papers
at the New York Public Library).
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That the Joint Committee, as representative ofgmsrengaged in research and
institutions furthering or aiding research, wribethe National Association of
Book Publishers stating what it felt was a fair g@ndper practice for libraries
engaged today in providing photostat or other pip@ehic reproductions for
their readers; indicating what it felt was ethiaatl legal practice in connection
with the use of photostat or photographic repradast and asking whether the
publishers approved this practice as legal andaith’

Lydenberg admitted that a voluntary agreement waoldbe legally binding, but that it
would enable the research scholar and the libraoi&mow what was acceptable, what
was forbidden, and what ought to be done in the caslebatable problems. On behalf
of the Joint Committee, Lydenberg prepared a arfatie proposed agreemént. The
next day he referred to the proposed agreementgendemen’s agreement,” a name
that stuck:?*

Binkley had sent Lydenberg to gain the supportutflishers in revising copyright law to
openly acknowledge the right of individuals to mak@ies for personal, non-commercial
use, to allow libraries and other to reproduce emand out-of-print books, and in
general open up the law in order to be able to takentage of new technologies for
reproduction and distribution. Lydenberg failedhis quest on almost all counts.
Rather than the courts or the legislature detemgimihether the private, educational
copying that the Joint Committee favored was pesimis, Lydenberg acquiesced to the
publishers’ position that any copying by librargas likely to be a violation of copyright
law, and was willing to accept any legal concessithiat publishers might be willing to
grant. Furthermore, Lydenberg’'s account raisedkferfirst time ethical concerns, with
the suggestion that reproduction that might natlegal could still be unethical, and
hence unacceptable. Yet as Judge Gerard Lynchdted, “Copyright and trademark
|162.\2N are not matters of strong moral principle,” au# economic, not ethical, legislation.

As a practical strategy to ensure that some copynlipraries was protected, the
approach proposed by Lydenberg and the publishess@asonable. It is unlikely that
any individual publisher would sue a library fotians that a group of publishers said
were legal. Yet it was likely to fail utterly asveeans of radically transforming the nature
of scholarly research, the ultimate goal of thetlGiommittee.

Lydenberg’s draft of the proposed agreement, writteémediately after the meeting with
the publishers and hence one assumes in line hethature of their discussion, is
interesting in its structure. It opens with a gmagh on the history of note taking in
research and the technical improvements that hemarieed in note taking as researchers
moved from pencils to fountain pens to typewriter®hotostats to microfilm cameras.
He notes that almost all research reproductionsnaige from books in the public

119 Id

120 Id

121 etter from H.M. Lydenberg to Robert C. Binkleyd(Rlar. 1935) (on file in the H.M. Lydenberg papers
at the New York Public Library).

122 5arl Louis Feraud Intern. v. Viewfinder Inc., 48&upp.2d 274 (2005)
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domain; he estimates that only 2 to 10% of thea@pction orders come from
copyrighted books, and most of the orders are famlg few paragraphs or pagés.

Lydenberg then asks whether in the opinion of thigliphers a group of library practices
are acceptab&* The first practice Lydenberg stipulates is thatibrary, archives, or
museum would reproduce a whole book or a largagrodf a book without the
permission of the copyright owner. The secondtprastipulated by Lydenberg is that
copying by the library, archives, or museum carieotor profit. Reproductions are
made to relieve the researcher “of the physicalrerdous task of transcription,” and the
researcher must assume responsibility for any eeearch related use of the
reproduction>°

Following Binkley’s admonition that it should be deaclear to the publishers that
educational use was not contemplatéd,ydenberg closed with a paragraph on the
matter:

We are told that from time to time instructors arieus schools and colleges have
reproduced in one way or another extensive portovghole chapters from
copyrighted text books, which have then been splgiven to their classes as
substitutes for the text books. We see how keanjastice and how severe a
harm is done to the owner of the copyright by sue@ttices, and we make no
plea for, nor enter any defense of, such obvioaktions of copyright?’

Lydenberg’s phrasing was in some ways more libibiaah the language used by Melcher
in his response to Binkley’s copyright memorandixmsonths earlier?® Melcher, for
example, objected to the reproduction of “wholegsagr chapters”; Lydenberg limited
the issue to “extensive portions or whole chapgtekydenberg as well limited the
problem only to text books, and only to those rdpations which cost the publisher a
sale (by substituting for the purchase of the bodk)guably, if the assigned portions of a
book were not extensive enough to warrant its pasehthen reproductions for a class
could be done with impunity. At the same time, églderg was also more restrictive
than the publisher. Melcher, for example, limitesl concern to reproductions sold to

students; Lydenberg included reproductions givestudents as well.

“Protecting what had been done in the past”

123 Draft letter from H.M. Lydenberg to the Presidexational Association of Book Publishers (27 Mar.
1935) (on file in the Joint Committee on Materifls Research papers at the Library of Congress).
Lydenberg provides no source for these figures; thay have been based on reproductions made by the
New York Public Library for scholars.

124 This portion of the draft letter is reprinted iauBiderssupranote 16, at 171.

125 Draft letter from H.M. Lydenberg to the Presidddational Association of Book Publishessipranote
123.

126 5ee suprahe text accompanying note 90.

127 Draft letter from H.M. Lydenberg to the PresideMational Association of Book Publishessipranote
123.

128 Seethe Letter from Frederic Melcher to H. M. Lydenipesupranote 110see also supreext
accompanying note 110.
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While publicly appreciative of Lydenberg’s effor&inkley privately was disappointed

in what Lydenberg had achieved. In a letter toddleland, Binkley complained that
the Lydenberg’s proposal (which he attributes sghblishers) “would leave us strapped
in respect to the two most important uses in cgyrpractice to relieve pressure on
research materials: namely, the right to copy ceteparticles from learned periodicals,
and the right to copy books out-of-print and nagitable in the market*® The mention

of existing expensive Photostat technology in tamary of the meeting is telling. Ina
letter to Shotwell, Binkley noted that the proposgdeement “protects what libraries
have done in the past, but not what they mightndbé future.**°

In his response to Lydenberg’s report on the mgetirth the publishers, Binkley
identified four areas where he thought that theppsed Gentlemen’s Agreement could
be pushed farther. They were:

* Out-of-print books

» Separate articles from periodicals (but not entires of periodicals)

* A more concrete statement that the responsibiityobeying copyright belongs
to the person placing the order

* More consideration of the possibility of using ptgriaphic reproduction in lieu
of interlibrary loan**!

Lydenberg used a report of a chance meeting wélpttblisher Lippincott as the basis
for dismissing Binkley’s first two concerns. Afes from periodicals were not of
concern to a trade publisher like Lippincott; Lybderg implied that they would also not
be of concern to the other trade publishers thatpesed the National Association of
Book Publishers.

As for out-of-print books, Lippincott felt thatwould be easy for a library to gain
permission from the publisher to reproduce an drmt book, so long as the
reproduction was not for commercial purposes. inpatt's one concern was whether
publishers would be able to accurately assessdimadd for reprinting out-of-print
books if libraries were reproducing thefi.

Law versus Guidelines
In light of the perceived shortcomings of the preg®d Gentlemen’s Agreement,

Binkley's preferred solution remained a changedpytight law. On 1 April 1935
Binkley met with a Mr. Townsend of the Western Resd.aw Schoof**® Together

129) etter from Robert C. Binkley to Waldo G. LelaridApr. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).

130 etter from Robert C. Binkley to James T. Shotw&hairman, American National Committee (1 Apr.
1935) (on file in the Joint Committee on Materifiis Research papers at the Library of Congress).

131 _etter from Robert C. Binkley to H. M. LydenberfyApr. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library ofgtess).

132 etter from H. M. Lydenberg to Robert C. Binkle/Apr. 1935) (on file in the H.M. Lydenberg papers
at the New York Public Library).

133 probably Wayne L. Townsend
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Binkley and Townsend prepared a new draft amendioahe copyright law that
exempted from civil and criminal liability:

The making and delivery of a single photographproduction of any
copyrighted book, newspaper, journal or other malion or a part thereof, by a
library or museum, when such reproduction is maitleomt profit for the benefit
of, and upon the order of, a scholar or investigatmo represents to such a
library or museum, in writing, that he desires staproductions in lieu of the
loan of the relative publication and solely for poses of research. Nothing
herein contained shall be construed to exempt fralpility, civil or criminal, for
infringement of copyright, the person who shallige from a library or museum
any photographic reproduction as hereon describée. exemption from liability
of the library or museum herein provided for sleailend to every officer, agent
or employee of such institution in the making aetivetry of such reproduction
when acting within the scope of his authority opésgment3*

In recognition that a blanket exemption to makeadpctions might trouble publishers,
Binkley crafted a limitation that could be addedthié publishers desired it that limited
the ability of libraries to make reproductions objfications less than three years old:

The exemption herein provided for shall apply casyto the reproduction in
whole or in part of any book or other publicatitime effective copyright date of
which antedates the delivery of the reproductiascdbed herein by three years
or more™®

Binkley's proposed legislation is indicative of tsi@te of his thinking — and how far
apart he was from Lydenberg in his approach tgtbblem. For Binkley, libraries and
museums were nothing but agents for the researdkewaopying on the latter’s behalf.
He still could not accept that personal copyingrésearch use in any way violated the
publisher’s right to sell for a profit copyrightegbrks — and the right to vend for profit
was the extent of the publisher’s limited monopofs a courtesy, he exempted
publications less than three years old, but thieession was for practical, not legal,
reasons. Binkley did not consider other reasonsejoroducing library and archival
materials, such as for preservation, or for depnsanother library or archives, or for
educational use; his focus was purely on the imatedieeds of the researcher.

In letters to Leland, Shotwell, and George F. Zdoikector of the American Council on
Education, Binkley urged that they use any inflieetiey had to insert the exemption he
and Townsend had drafted into the proposed copylagh The best solution, Binkley
felt, was to exempt explicitly in the law copiesdedor research use (as opposed to
multiple copies made for public sale or for thesstmom):*® To Shotwell, Binkley

134 Circular mailing from Robert C. Binkley (1 Apr. 38) (on file in the Joint Committee on Materials fo
ESesearch papers at the Library of Congress).

Id.
136 5ee, e.g.Letter from Robert C. Binkley to James T. Shoty@5 Mar. 1935); Letter from Robert C.
Binkley to Walter Leland (28 Mar. 1935), LetterifindRobert C. Binkley to Walter G. Leland (1 Apr. 533
and Letter from Robert C. Binkley to George Zookgebtor, American Council on Education (1 Apr.
1935) (all on file in the Joint Committee on Magdsifor Research papers at the Library of Congress)
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suggested that the former might want to constitui&ashington a committee
“consisting of people whose primary interest iseégearch rather than in library
administration” to develop the exact wording of tesired amendment. Shotwell’s
committee, Binkley notes, “has interests which eatbeyond those that Lydenberg can
fairly be called upon to protect®

Nevertheless, in spite of his own reservations atlmiproposed Gentlemen’s
Agreement, Binkley felt compelled to poll the memsbef the Joint Committee, as well
as a group of informed outsiders, as to which eftito courses the Joint Committee
should follow. Binkley reminded his committee thiair goal was “to change
completely the organization of [the] means of dlistting research material$>®
Copyright law was potentially an obstacle to thadlg The question facing the
Committee was whether it should it pursue a letiis@aamendment protecting the rights
of researchers as outlined by Binkley, or shougettle for the Gentlemen’s Agreement
with publishers as secured by Lydenbérg?

The responses to Binkley’s poll varied widely, mdst of the recipients favored the
development of a Gentlemen’s Agreement, with thealians being particularly cautious.
The response of William Warner Bishop, librariartheg University of Michigan, is
typical. Like Lydenberg, Bishop took a conservatposition that sought to protect
existing practice, but without thinking about hoemntechnologies might change
scholarship. He reported on a meeting with WillBm~Aarner of the McCall
Corporation and President of the Association ofdeiral Publishers. Warner assured
Bishop that “the incidental photostat copying liyrdiries of copyrighted material was
altogether too small an item in the publishing bass...to deserve any recognition in the
copyright law.**° Furthermore, Warner suggested that the persarestiag a copy and
not the library would be at fault in any infringemiesuit. Bishop concluded:

This is such a perfectly common sense point of \tieat | am afraid no lawyer
will see it, but between trying to get a clauseerntesd into the copyright law which
will protect libraries and on the other hand a pobf mutual understanding and
explanation[,] | am all for the lattéf*

Bishop could not envision photoreproductive servigging to a level that would be of
concern to the publishing industry.

Other respondents were similarly cautious. Lauzevail Coleman, the Director of the
American Association of Museums, preferred the @emn’s Agreement to a legislative
solution, but still worried that the Agreement we very gentlemanly and that the
research community was trying to take advantagerivérs. “A copyright,” he noted, “is
to prevent copying and | see no reason why schelarald be excepted here any more

137 etter from Robert C. Binkley to James T. Shotyalpranote 130.
138 Circular,supranote 134.
139 |d
140 etter from William Warner Bishop, Librarian, Ursity of Michigan, to J.E. McCarter, Secretary,
Joint Committee on Materials for Research (12 AB5) (on file in the Joint Committee on Materitls
lRMesearch papers at the Library of Congress).

Id..
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than they are when it comes to paying income taXésEdward A. Henry, Director of
Libraries at the University of Cincinnati, objectstiongly to the provision in Binkley’'s
draft amendment that would allow libraries to refuce out-of-print books for scholars.
He also wondered whether the insistence upon cqpiesy for research was reasonable,
given that many of the things that libraries pusdthfor scholars eventually became part
of the library’s collectiont®®> Thomas P. Martin of the Manuscript Division a thibrary

of Congress cautioned that they “should not pregdighers to the point of discouraging
their work in the academic field; for, after allewndividually want to get our “stuff”
published on the best possible terms, and concltidgdWe might find it best to learn
how to get along under a gentleman’s agreem@éftHerbert Putnam, Librarian of
Congress, objected to the proposed amendment leebauslt that by favoring one fair
usel%plicitly, it might disparage other uses titherwise would be considered to be
fair.

Of those who responded to Binkley’s poll, only GbamH. Brown, Librarian at lowa
State College, supported strongly the idea of latiie change. In his letter to Binkley,
he noted that the proposed agreement was onlyomngrsmall group of American
publishers and would not be binding on any othdaliphers, either domestic or
foreign*® His support for legislation was based in partaese of his university’s
experience in trying to use copyrighted works iwmneays. Lydenberg reported that
Brown had told him that some American publishers déeclined to permit the lowa State
broadcasting service “to quote a sin7gle line ordnoom their publications without
incurring the danger of prosecutiol{” Brown realized that the proposed Gentlemen’s
Agreement might authorize some of the traditiormgdyéng done in libraries, but would
do nothing to help users exploit copyrighted warkeaew ways.

In light of the support for the Gentlemen’s Agreati@mong the conservative librarians
and scholars with whom Binkley consulted, Binklegsiforced to conclude that the Joint
Committee should further pursue the possibilityefjotiating a Gentlemen’s Agreement
with the publishers along the lines first propobgd.ydenberg. He hoped that at worst
both avenues of activity, namely a Gentlemen’s Agrent and a legislative change,
could be pursuetf® On the 28 of April, however, Shotwell reported that after
conferring with the State Department on the malterdid not think it wise at that time to
pursue a legislative exception, though he did leoidhope for future action if it should

142 etter from Laurence Vail Coleman, Director, Anoam Association of Museums, to Robert C. Binkley
(5 Apr. 1935) (on file in the Joint Committee on tetgals for Research papers at the Library of Cesg.

143 _etter from Edward A. Henry, Director of Libraridgniversity of Cincinnati, to Robert C. Binkley (9
Apr. 1935) (on file in the Joint Committee on Madis for Research papers at the Library of Congress
144 etter from Thomas P. Martin, Division of Manugats, Library of Congress, to Robert C. Binkley (10
Agr. 1935) (on file in the Joint Committee on Maaés for Research papers at the Library of Congress

145 | etter from Herbert Putnam, Librarian of CongraesRobert C. Binkley (23 Apr. 1935) (on file ineth
Joint Committee on Materials for Research papetiseatibrary of Congress).

146 |_etter from Charles H. Brown, Librarian, lowa $t&ollege, to Robert C. Binkley (6 Apr. 1935) (on
file in the Joint Committee on Materials for Restapapers at the Library of Congress).

147 _etter from H. M. Lydenberg to Robert C. Binkley®(Apr. 1935) ) (on file in the Joint Committee on
Materials for Research papers at the Library ofgtess).

148 | etter from Robert C. Binkley to James T. Shotw&hairman, American National Committee (16 Apr.
1935) (on file in the Joint Committee on Materifiis Research papers at the Library of Congress).
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prove necessary’ For the time being Lydenberg and the publishaswon; a
negotiated agreement was the only option opengdaoimt Committee.

Negotiations over the Gentlemen’s Agreement

With the proposed Gentlemen’s Agreement now the &aus of committee attention,
Lydenberg on 30 April mailed to Binkley a slighdynended version of the draft
agreement he prepared immediately after the 26 IMBE®85 meeting with the
publishers™° In it he made an honest effort to address orkenfssues that had troubled
Binkley and others. The revised text notes, iredice to Binkley’'s concern about the
foreign publication problem, that while that theegment could not represent foreign
publishers, nevertheless it would be safe to assbategiven the commonality of
interests between foreign and American publistemactice approved by American
publishers would also be acceptable to foreigniphbfs.

Yet on at least two issues important to the Joorh@ittee, Lydenberg conceded defeat.
First, the proposal stated flatly that “Out of piiooks should be reproduced only with
permission, even if this reproduction is solelytloe use of the institution making it, and
not for sale.*** The possibility of using inexpensive reproductiechnology to foster
the distribution of out-of-print material was sk&mn from the Joint Committee’s agenda.

Second, Lydenberg’s revised draft text added neqydage describing the publisher’s
monopoly in the broadest possible terms:

We understand also that under the law of copytigtauthor or his agent
is assured of “the exclusive right to print, reprpublish, copy and vend the
copyrighted work”, all or any part. This meansttlegally no individual or
institution can reproduce by photography or phoeehanical means a whole
book or any page or part of a book without the temitpermission of the owner of
the copyright->?

The contrast with Binkley’s proposed legislatiomicbnot be greater. Binkley suggested
that the individual had an unfettered right to maksopy for scholarly purposes.
Lydenberg, on behalf of the publishers, argueceadthat the rights of the copyright
owner were absolute, and that not even a single pag book could be reproduced
without the copyright owner’s permission. The paimvalue to libraries of the proposed
Gentlemen’s Agreement was that libraries wouldhaote to ask for permission for any
copying that fell under its scope. If there wasaae of doubt about whether the
Gentlemen’s Agreement applied, the proper thingaevas “to defer action until the

149 etter from James T. Shotwell to Robert C. Bigki26 Apr. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library of@@ess). The State Department evidently was piagin
key role in both pushing for the adoption of thergeTreaty as well as encouraging the work of Skihtsv
committee on international cooperation.

150 etter from H. M. Lydenberg to Robert C. Binkle30(Apr. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess.

151 Draft letter from Robert C. Binkley to the PresiteNational Association of Book Publishers (30 Apr

l1592)35) (on file in the Joint Committee on Materifds Research papers at the Library of Congress).
Id.
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owner of the copyright has approved the reprodnctid® All library reproduction was
to be done with the forbearance of the publishespurpose of the Gentlemen’s
Agreement was to identify times when the publishgrant of permission would be
automatic.

The second draft of the Gentlemen’s Agreement tegethe idea that some reproduction
of a copyrighted work fell outside of copyright lamvfavor of a vision of copyright in
which the rights of the copyright owner were absaluBut what of the practice of
researchers making copies by hand that Binklegtiedicould serve as a model for
mechanical reproduction? And what about fair u€sild either of these be used to
justify wholesale reproduction for research purg@séydenberg attempted to address
both issues in the second draft, using text pralieMelcher*>* The draft reads:

The right of quotation without permission is nobyaded in law, but the
right to a “fair use” in quotation is recognizedttne courts, the length of a “fair”
guotation being dependent upon the type of workegirom and the “fairness”
to the author’s interest.

A student has always been free to “copy” by hamdt mechanical
reproductions from copyrighted material are presulgnetended to take the
place of hand transcription, and to be governethbysame principles governing
hand transcription.

The juxtaposition of these two paragraphs in tladtdkgreement is confusing. The first
paragraph suggests that fair use is purely a afjgtiotation, and of limited extent. The
second suggests that students have a right to peakenal copies, so long as they are
made by hand. The juxtaposition of these two cptscinplies that to be legal, the
copying done by students, whether by hand or byhar@cal means, should be the
equivalent of a “quotation” — but not the wholesad@ying of an entire work.

Lydenberg’s willingness to concede to the intere$fsublishers meant that alternative
theories of copyright, including the notion thabpsher’s rights extended only to
commercial uses, were removed from the table feewdision. Fair use, while
recognized, was defined in the narrowest possdshion. Lydenberg’'s goal was not to
challenge the extent of the copyright owner’s leditmonopoly, but to defer to it. As
Lydenberg later remarked to one of his critics, &wve as librarians want to do is to
assure the publishers of our desire to work wigmthin protecting vested copyrightS™
For the rest of the negotiations, the Joint Congaittould approach the publishers as
supplicants, not active participants in possessfaomparable right§°

153 Id

% 1n commenting on a section edited by Binkley, Liyderg wrote “the text, as quoted to you, was lifted
entirely from a contribution by Melcher.” Letteofn H.M. Lydenberg to Robert C. Binkley (11 May
1935) (on file in the Joint Committee on Materifiis Research papers at the Library of Congress).

155 ydenberg to Leupp, 9/17/1935:

1% This point was made forcefully be Verner W. Clapjis critique of the Gentlemen’s Agreement.
Clapp noted that “the Agreement extended its “exemp not as flowing from rights already possessed
by librarians, but as an act of grace on the piattie copyright owners who would by this Agreement
charitably diminish their own rights and suspenralitifliction of pains and penalties in the enforesmof
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In spite of Lydenberg’s capitulation to the intésesf publishers, the revised text met
with Binkley’s approval. Even Lydenberg’s inabjltio secure permission to reproduce
out-of-print books, one of Binkley’s major goal®, longer seemed to trouble him.
Binkley suggested only two changes. One was inapartin the paragraph defining fair
use, Binkely proposed that “the right of quotatwithout permission” be changed to “the
right to publisha quotatiorfrom a copyrighted booWithout permission” (emphasis
added)™>’ Binkley indicated that his proposed change wasrénin the interest of clarity
than for the purpose of changing the meaning ofetter,” but then added: “I have tried
to maintain the distinction which the publishersmgtimes miss between republishing
and research copying®® Binkley continued to insist that reproduction farblication

(and by implication for profit) was fundamentallyfdrent than reproduction for research
purposes. Nevertheless, in spite of this fundaaleliference with the publishers, the
revised draft agreement, with Binkley’s revisionglace, was delivered to the National
Association of Book Publishers on 11 May 1935.

It took the publishers less than a week to respddal.16 May 1935, W. W. Norton,
President of the National Association of Book Psidirs, wrote back to Binkley. Norton
praised the Joint Committee for trying to develamée of fair practice that would
protect the rights of authors and publishers witlemdangering the important work of
scholars and research workers. He concluded:

As publishers we naturally do not wish to impos&retions which might hamper
students in collecting research material, but @natter hand it is necessary for
us all to face this problem realistically and netrit the rapid extension of
photo-copying to lead to a disregard of the fundataieprinciples of copyright®°

As for the agreement itself, Norton noted thatghbblishers had made some changes to
clarify a few points. First, they altered the staéent to make it clearer that copying only
a few pages, and not entire texts, was permittgdenberg’s analysis of the current
practice of libraries regarding the making of refrctions and how only a small percent
of all reproductions were made from copyrightedksowas dropped in its entirety. The
publishers also stipulated that all notices toaed®ers about the latter’s liability for
misuse of any copies made for them must be inngitilnterestingly, Norton broadened
the Joint Committee’s single-minded focus on redeans by including students in the
language, though the focus remains on studentssasichers. Most surprisingly, Norton
dropped entirely, and without comment, the disaurssif the applicability of the
agreement to foreign publishéefs.

them.” Verner W. Clapp,Library Photocopying and Copyright: Recent Develepts,” 55 Law Libr. J.
10, 12-13 (1962)
157 etter from Robert C. Binkley to H.M. Lydenberg Ny 1935) (on file in the Joint Committee on
Mg;\terials for Research papers at the Library ofgess).
Id.
139 ydenberg reported to Binkley on 11 May 1935 tiehad posted Binkley’s letter “today.” Letterrfio
H.M. Lydenberg to Robert C. Binkley (11 May 1936 (file in the Joint Committee on Materials for
Research papers at the Library of Congress).
160 etter from W.W. Norton, President, National Asstion of Book Publishers, to Robert C. Binkley (16
%If\y 1935) (on file in the Joint Committee on Mat¢sifor Research papers at the Library of Congress)
Id..
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Lydenberg’s reaction to the publishers’ draft wasraght be expected. He wrote to
Binkley, “I am ready to see it go out as it stahtfé. Tellingly, he noted that he also
shared the publishers’ draft with the head of tleevNY ork Public Library’s Photostat
operation, who remarked, “Why, that’s all right’s just about what we have always
tried to do.*®® Lydenberg had achieved his goal: a documenttiaate explicit the
presumed legitimacy of the current limited reprdeurcpractices at his library, but did
nothing to position libraries, archives, and musgstionuse new technologies in any new
or revolutionary fashion.

Binkley was slightly less effusive in his praide. his response to Norton, Binkley first
noted that he was under contract to Norton forpttoeluction of a book about Napoleon
lll, and hence obviously interested in protectihg tights of authors and publishers in
copyright. He went on, though, to admit that he waubled by the exclusion of the
discussion of foreign works. Binkley did not seswvthe reproduction of foreign
publications would be of much concern to Americablghers. All research libraries,
Binkley noted, already subscribed to all pertineénmterican learned periodicals, whereas
not even the Library of Congress could subscribaltforeign periodicals. He therefore
somewhat disingenuously suggested that researaioeitd only need libraries to make
copies of foreign periodicals, not American oh¥s.

Binkley’'s proposed solution to the foreign periaissue was to edit some of the
correspondence between Binkley and Norton in aittkgtrit might serve as covering
correspondence to the Agreement. This allowed IBynto include in the
correspondence the discussion of foreign periosliaalwell as a condemnation of
instructors who reproduced chapters from copyridjteoks.

Binkley suggested one other important modificatiéte noted that the publisher’s draft
indicated that libraries “owningnaterialin which copyright still subsists” (emphasis
added) could, under this agreement, make a copy ffesearcher. Binkley suggested that
“material” be changed to “books or periodicals’htake it clear that the limitation in the
Agreement on making extensive excerpts from a lmooikd not be interpreted to prohibit
making a copy of an article from a learned periadi®® The Agreement made clear that
the ability of libraries to make reproductions sldooot conflict with the sale of books.

By distinguishing books from periodicals, Binkleftlopen the right of librarians to
substitute reproductions for some periodical supsons (presumably the expensive
foreign periodicals that were the impetus for aliigreement)®

162 etter from H.M. Lydenberg to Robert C. Binkley3(Rlay 1935) (on file in the Joint Committee on
M?terials for Research papers at the Library ofdtess).

Id.
164 etter from Robert C. Binkley to W.W. Norton (25aly11935) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).
851d. In a letter to Harold L. Leupp, Binkley noted e had changed the wording in the first paragraph
of the agreement “to make it clear that a partafrial volumes could be copied. | think the agredrasiit
stands permits the copying of a complete artickeoba magazine or encyclopedia...” Letter from Robe
C. Binkley to Harold L. Leupp, Librarian, Univengiof California, Berkeley (16 Sept. 1935) (on fikethe
Joint Committee on Materials for Research papetiseakibrary of Congress).
186 1n a letter to Watson Davis of Science Servicediich he discussed the Gentlemen’s Agreement,
Binkley gave an example of the exorbitant pricexd tibrarians had to pay for periodicals from ther@an
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On 3 June 1935, Norton agreed to Binkley's propasad the Gentlemen’s Agreement
was concluded.

It is worth noting that while it had taken the Yddommittee two years to get to this
point, the negotiations over the actual agreentselfiwere exceptionally quick.
Lydenberg had one afternoon meeting with the phéfis and immediately prepared a
brief draft. He prepared a slightly longer drafiparently incorporating language from
the publishers, in response to some suggestionsBiokley, and this draft was provided
to the publishers. The draft was not distributedrty members of the Joint Committee
other than Lydenberg and Binkley. The publisheaktess than a week to make a
number of small changes to the second draft. $feaall practical purposes the
publishers’ revision of Lydenberg’s second dra#tttbonstituted the final Gentlemen’s
Agreement.

The Reception of the Gentlemen’s Agreement

With the Gentlemen’s Agreement complete, the J8orhmittee turned to publicizing its
work. The text of the Agreement was publishechiLiibrary Journat®” and in
Melcher’s journal Publishers Weekl}f® It was also distributed by the Association of
Research Libraries to all of the research librane$e country. While many recipients
praised the Gentlemen’s Agreement as a usefuficktion, the Joint Committee also
received criticism of the work. One frequent cigm was that while the spirit of the
joint agreement was good, it was in practice tdficdit to implement. One could not
easily, for example, capture the nature of theement on a photocopy order foffii.
Others noted that the agreement had little legaldhg, and that at best it could protect
libraries as far as members of the National Assimeiaof Book Publishers were
concerned’® Still others noted that in spite of Binkley’s teoim the cover letter that
foreign publishers would follow the Agreement, @ality it did nothing to address the
issue of periodical or foreign publishers.

More problematic were the critics who pointed dwg many areas that the Gentlemen’s
Agreement did not address, especially making cdpresducational use, reproducing
out of print books, and using photographic repréidmcas a method of building library

publisher Fock. Binkley indicated that the Genters Agreement allowed librarians to substituteiesp
of articles for subscriptions, giving them moredeage against the publisher. Letter from Robert C.
Binkley to Watson Davis, Director, Science Ser\it8 Sept. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).

157 Robert C. Binkley and W.W. NortoGopyright in Photographic Reproductiqré0 LiBr. J. 763 (1935).
168 Robert C. Binkley and W.W. NortoGopyright and Photostat428 RIBLISHERSWKLY . 1655 (1935).
169189gee, e.g.Letter from Donald Coney, Librarian, The Librarfthe University of Texas, to J. E.
McCarter, Secretary, Joint Committee on MateriafsResearch (1 Nov. 1935) (on file in the Joint
Committee on Materials for Research papers at theaty of Congress). The criticism of the agreetisen
failure to provide a form-ready analysis is pattcly ironic since one of Binkley’s original goalas to be
able to create a legal form that would absolvealians from liability. e infrap. 12.

10 gee, e.gletter from Nathan van Patten, Director, Stanforiversity Libraries, to J.E. McCarter,
Secretary, Joint Committee on Materials for Redeél® Aug. 1935) ) (on file in the Joint Commitiae
Materials for Research papers at the Library of@ess); Letter from Donald Coney, Librarian, The
Library of the University of Texas, to H.M. Lydergg1 Nov. 1935) (on file in the Joint Committee on
Materials for Research papers at the Library of@tess).
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collections when material was not directly avaidafstbm a publisher. These last two
issues struck an especially responsive chord wiitkl8y, particularly since he had
argued with Lydenberg over their importance.

Binkley raised some of these criticisms in a ciacuétter to Joint Committee members in
the fall of 1935. “The librarians,” Binkley notethave called our attention to two
problems with within the agreement.” The first cemed the problem of making
microfilm copies of complete out-of-print bookshé& second raised the issue of making
copies of items assigned as readings to studém@ddition, Binkley noted that

microfilm technology was at the heart of two nevediment delivery and publishing
initiatives!’* Both the library-based Bibliofilm Service and #tn Davis's proposed
Documentation Division of his Science Service therad to Eush microfilm copying far
beyond the limits envisioned in the Gentlemen’sefgnent.’

One of the extant issues came to a head in 1986.S€ience Service had advertised that
they made reproductions in accordance with thederithe Gentlemen’s Agreement. J.
W. Hiltman, the Chairman of the Board of the D. Agipn-Century publishing company,
wrote to Watson Davis objecting to the inclusioran§/ of their publications in the
service. Hiltman noted:

The National Association of Book Publishers hasuthority to speak for the
book industry, or to sign the agreement of which gent me a copy and which
was the first we had heard about it. The texhaf agreement is not in
accordance with the law. ...[T]he party making teproduction is the one that
will be held responsibl&’3

In rejecting the Gentlemen’s Agreement, Hiltmaroasuck out at one of the basic
organizing principles of the agreement — namelgt the requestor of the material, and
not the library or archives acting in the requéstetead, was liable for any reproductions
made.

Rather than settling all copyright matters, the &enen’s Agreement only made clearer
those areas where there was no consensus on wisditated fair practice. As Binkley
himself ruefully noted in a letter to Davis just ntlos after the Gentlemen’s Agreement
had been issued, it “cleared up certain immediatarly problems but leaves other
matters undetermined™ New publishing and interlibrary loan initiativesch as the
Bibliofilm Service and the Documentation DivisiohScience Service in particular
raised anew the issues that the Joint Committeedeadified.

For the next five years, Binkley and the Joint Cattee played an active role in trying to
address the issues left unsettled in the Gentlesmsgreement. In 1936, the Carnegie

"1 Circular from Robert C. Binkley to Committee Membél7 September 1935) (on file in the Joint
Committee on Materials for Research papers at theaty of Congress).

172 0n the Bibliofilm Service and other film initiat, see Hirtlesupranote 56.

173 etter from J.W. Hiltman, Chairman of the Board,Appleton-Century Co., to Watson Davis, Editor,
Science News Letter (30 Dec. 1936) (on file inibant Committee on Materials for Research papetiseat
Library of Congress).

174 | etter from Robert C. Binkley to Watson Dawsipranote 166.
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Corporation commissioned Elihu Root, Jr. to exantimeecopyright question and its
impact on scholarship, and Binkley consulted with bn the possibility of legislative
changes. Root concluded that the possibility gislative change was slight and
encouraged Binkley to try to perfect the Gentleraekgreement (in spite of the fact of
its evident weaknessesy. With the legislative option seemingly closed, IBay turned
next to the idea of a test case to set the linfitstmt was acceptable under 1&a(®. He
explored the legal possibilities of this with Raolirm, and sought financial support for a
suit from the Carnegie Corporatidff. Once again, however, no action took place.

The most promising possibility arose late in theatke. In 1938 the American National
Committee on International Intellectual Cooperasdbopyright Committee began a
series of conferences with interested partiespthipose of which was to develop a new
copyright bill that would allow the United Statesjoin the Berne Convention. The bill
the committee drafted was introduced by Senatomi&soon 8 January 1946 The
Thomas (Shotwell) bill contained the first expliekemption for reproduction by
libraries and archives. Included in it are promms for scholarly copying of research
materials, copying by libraries and archives fdradars, and copying by libraries of out-
of-print materials-"

The text in the bill was developed in part from eamorandum prepared by the Joint
Committee in July, 1938. The memorandum refle@mitley’s new understanding of
the copyright issue, and it is in many ways a teyacof the underlying ideas in the
Gentlemen’s Agreement. “Scholars,” according ®rttemorandum,

...need the right to make copies of any material tieayl in order to form a part
of the body of research notes with which they workThe provisions of the
copyright law should leave intacfr@e right to copyas a part of the normal
procedure of research. This right to copy shoehden be confused with the right
to publish. (emphasis addedy.

In the 1938 memorandum, Binkley had come full eiftbm the sensibilities that led to
the Gentlemen’s Agreement and returned to hismmalgiosition. The Agreement had
been drafted in the belief that almost all copylygesearchers was at a minimum a
technical violation of copyright, and that libragimust work with publishers to protect

175 etter from Elihu Root, Jr., Counsel, Root, ClaBkckner & Ballantine, New York, to Robert C.
Binkley (7 Dec. 1936) (on file in the Joint Comraéton Materials for Research papers at the Lilary
Congress).

75 Memorandum on Copyright from Robert C. Binkleypranote 116.

1" See, e.gletter from Robert C. Binkley to Richard E. Mannjfpot, Clark, Buckner & Ballantine,
New York (8 Nov. 1937) ) (on file in the Joint Corittee on Materials for Research papers at the kybra
of Congress).See alsd.etter from Robert C. Binkley to Frederick P. Keppgtresident, Carnegie
Corporation of New York (26 Oct. 1937) (on filetime Joint Committee on Materials for Research Eaper
at the Library of Congress).

178 Goldmansupranote 81, at 10-11.

179 Borge VarmerPhotoduplication of Copyrighted Material by Librad. Study No. 15n LIBRARY OF
CONGRESSCOPYRIGHTOFFICE COPYRIGHTLAW REVISION: STUDIESPREPAREDFORTHE
SUBCOMMITTEEON PATENTS, TRADEMARKS, AND COPYRIGHTSOFTHE COMMITTEE ON
THE JUDICIARY, UNITED STATESSENATE,EIGHTY-SIXTH CONGRESSFIRST[-SECOND]
SESSIOM9,54-55(1961).

18914, at 55.
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the latter’s copyrights. By mid-1938, Binkley hemime to realize that Lydenberg and the
other librarians had confused publication with dogyand that personal copying had
been and should continue to be outside of the reéltopyright. It was, however, the
approach of the Gentlemen’s Agreement that wadieddn practice.

Binkley’s fully mature ideas on copyright extendssl/ond the right of scholars to make
copies. The 1938 memorandum also stipulated itivatries and archives should not be
held responsible for copying that they do at tlrpiest of individuals. In addition, since
the authors of journal articles usually want theiitings to reach colleagues and be used,
Binkley argued that it should be possible to capyripal articles. Lastly, Binkley stated
that it should be lawful to make copies of out-ofipbooks, though he did raise the
possibility of creating a statutory license to piertmis*®* In sum, the 1938

memorandum presented a fully articulated visioa oEw copyright regime that would
work to support rather than thwart scholarship.

No action was taken on the Thomas Bill in 1940 vétheless, the memorandum and the
possibility of legislative action could have formig basis for future Joint Committee
action. In April of 1940, however, Robert Binkldied of lung cancer at the age of forty-
two. With him died the Joint Committee; withous leinergy and vision, it was dissolved
in less than a yedf?

Conclusion

It has been traditional to think of the Gentlemei{geement of 1935 as a success. It
apparently achieved, for example, the consenstuiglbided the Conference on Fair Use
(CONFU)!® For more than forty years, libraries made cofdesesearchers under its
banner, and many of the sensibilities that infleehthe Gentlemen’s Agreement found
legislative expression in the 1976 Copyright ABpecifically, the heart of the
Gentlemen’s Agreement — that libraries, archivesrmnseums could make single copies
of small portions of copyrighted works at the resfus individual researchers — was
incorporated almost entirely, with the exceptiomerhoving museums and similar
organizations as eligible institutions, into Sewcti®8(d) of the 1976 Act.

Yet on deeper investigation, it is far from cldaattthe Gentlemen’s Agreement
succeeded. Of the five main areas of concerngddmnt Committee - copying of articles
in foreign periodicals, copying of articles in Arean periodicals, the reproduction of
out-of-print books, the reproduction of unpublismednuscripts and archives, and the
role of the librarian and archivist as an agentfi@ scholar — the Gentlemen’s
Agreement addressed only the second and lastsiiYe# the publishers represented
trade, and not journal, publishing, the applic&pitif the Gentlemen’s Agreement to the
copying of journal articles was limited. Furthemmoas the complaints from D.
Appleton-Century proved, the ability of the Gentéis Agreement to protect librarians
and archivists was also limitégf’

18,

182 Adeline Barry,Report of Activities, 1940. 33 A.C.L.SBULL. 526 (1941).
183 | EHmMAN, supranote 15.

184 See supraext accompanying note 173.
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The Gentlemen’s Agreement also failed in engagitagge cross-section of interested
parties in a discussion about the proper role pdght in advancing science and the
arts. Legislative efforts to reform copyright met1920s and 1930s had failed in part
because of insurmountable differences betweenaheep interested in copyright. The
Gentlemen’s Agreement avoided this problem by bextgemely unrepresentative —
only a few individuals elected to speak for alpoblishing and scholarship. Even within
the small confines of the Joint Committee there asensive division of opinion about
what should be covered in the Gentlemen’s Agreeméhe Joint Committee elected to
have a group of librarians articulate a defensth@fresearcher’s right to copy, and the
librarians failed them, preferring instead to sidth the publishers. Opening the
discussion to a more representative group woule éghlighted the differences
between publishers, researchers, and librarians mxze.

Further, while the Gentlemen’s Agreement is oftesalibed as a landmark in the
development of the concept of fair use, in reafiy, use had little to do with it. The
Agreement noted that fair use extended to quotsitioat that extensive quotation would
be beyond the limits of fair use. Lydenberg intijgatar failed to grasp that there was a
difference between copying for personal use andingiéor publication, and that
different rules should apply to each. Binkley kntng intuitively, but it was only late in
the 1930s, after the development of the Gentlem&gisement, that this position was
explicitly articulated"®® The Gentlemen’s Agreement recognized, as a ivaditfair

use, the scholar’s right to copy by hand, but ditkImore; photographic reproduction
was done not so much as a right but at the forbearaf the publishers®

More problematic is the failure of Lydenberg to iegs on behalf of the library and
scholarship communities a defense of limited cogymsupport of research. Denning
had proposed to Binkley in their initial meetinge butline of one such position based on
the traditional role of libraries in support of thegress of science and the arts.
Binkley's late recognition that not all copying wasblication, and hence not subject to
the copyright law, was another possible argum#iat neither was developed before the
Gentlemen’s Agreement was signed.

The harm in the approach taken by the Gentlemegiedment was just as Herbert
Putnam feared’ Because the Agreement only authorized limited/izapfor
“research,” copying for other purposes, such asaiitinal use or for preservation,
became suspect. Because the Agreement stipulatedut-of-print books could only be

185 See supraext accompanying note 180.

18 |nterestingly, in spite of Binkley’s private fruation with the limitations of the Gentlemen’s
Agreement, in public he continued to express camnfi@ in its value — especially when it was chakehg
In 1938 Vernon Tate suggested that the Agreemestnedonger in force because the National
Association of Book Publishers had ceased to eBsatkley wrote in haste noting that the agreentet
never been repudiated, and that it was not in effeontract that could be repudiated. It wasargeied
instead “a statement of the practical scope feettablished doctrine of fair use as applied tath&ing of
photostat or other copies by libraries for scholat$he principles of the agreement,” he addedidh
actually been established in practice before thesewput on paper, and they will, | believe, corginol
constitute the principles of fair use whatever rhagpen to the organizations and individuals whdtesn
down.” Robert C. BinkleyRPublished letter to V.D. Tatd, Documentary Reproduction (1939).

187 See supraote 145.
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copied with the permission of the copyright owrbe, ability of libraries to develop their
collections in a cost-efficient manner was restct

Scholars and librarians today face many of the dasues that faced the Joint
Committee in the 1930s. The cost of reproducintenes continues to drop, while the
ease of doing so continues to grow. Today we Wwauose digital reproduction
technologies, and not microfilm, to preserve boatkd manuscripts, make the fruits of
research widely and freely accessible, challengertbnopoly pricing of foreign
periodical publishers, support teaching, foster megellectual works, and in the process
transform scholarship. As Binkley found, expansie&ions of the copyright monopoly
can interfere with this transformation. The salntthat the Joint Committee adopted
with the Gentlemen’s Agreement continues to shape dtholarship adapts to copyright.
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APPENDIX A: THE "GENTLEMEN'S AGREEMENT" OF 193%°

May 27, 1935

Dr. Robert C. Binkley, Chairman

Joint Committee on Materials for Research
Western Reserve University

Cleveland, Ohio

Dear Dr. Binkley:

We deeply appreciate your desire to work out a ajdair practice which will protect
the rights of authors and research workers. Asiglidls we naturally do not wish to
impose restrictions which might hamper studentsolfecting research material, but on
the other hand it is necessary for us all to facegroblem realistically and not permit
the rapid extension of photo-copying to lead tasaedjard of the fundamental principles
of copyright.

The results of the conference in our office, atezhldy Mr. Lydenberg, Mr. Ferguson,
and Dr. Keogh and members of our committee, haee descussed with Mr. Frederic
Melcher, Chairman of the Association Copyright Caittee, and by our Board of
Directors. We are happy to have the results cfetmmnferences put in the form of an
agreement and published with this correspondence.

Very sincerely yours,
(signed) W. W. NortonPresident
National Association of Book Publishers

The Joint Committee on Materials for Research aedBoard of Directors of the
National Association of Book Publishers, after @rihg on the problem of
conscientious observance of copyright that facesameh libraries in connection with the
growing use of photographic methods of reproducti@ve agreed upon the following
statement:

A library, archives office, museum, or similar itistion owning books or periodical
volumes in which copyright still subsists may makel deliver a single photographic
reproduction or reduction of a part thereof to laocdar representing in writing that he
desires such reproduction in lieu of loan of sughlgation or in place of manual
transcription and solely for the purposes of redegurovided

(1) That the person receiving it is given due noticeviiting that he is not exempt
from liability to the copyright proprietor for angfringement of copyright by
misuse of the reproduction constituting an infrimgat under the copyright law;

18 Gentlemen’s Agreemerst J.oF DOCUMENTARY REPRODUCTION29-30 (1939),
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(2) That such reproduction is made and furnishighowt profit to itself by the
institution making it.

The exemption from liability of the library, arcles office or museum herein provided
for shall extend to every officer, agent or empkypé such institution in the making and
delivery of such reproduction when acting withie #tope of his authority of
employment. This exemption for the institution itgarries with it a responsibility to see
that library employees caution patrons againshifseise of copyright material
reproduced photographically.

Under the law of copyright, authors or their agemtsassured of "the exclusive right
to print, reprint, publish, copy and vend the caglyted work," all or any part. This
means that legally no individual or institution gaproduce by photography or photo-
mechanical means, mimeograph or other methodgoddaction a page or any part of a
book without the written permission of the ownettw copyright. Society, by law,
grants this exclusive right for a term of yearshia belief that such exclusive control of
creative work is necessary to encourage authoestdpscholarship.

While the right of quotation without permissiomist provided in law, the courts have
recognized the right to a "fair use" of book quiotas, the length of a "fair" quotation
being dependent upon the type of work quoted fraththe "fairness" to the author's
interest. Extensive quotation is obviously inimitathe' author's interest.

The statutes make no specific provision for a rafra research worker to make copies
by hand or by typescript for his research notesalsiudent has always been free to
"copy" by hand; and mechanical reproductions frapycight material are presumably
intended to take the place of hand transcriptiand,to be governed by the same
principles governing hand transcription.

In order to guard against any possible infringentéropyright, however, libraries,
archives offices and museums should require eaglicapt for photomechanical
reproductions of material to assume full respotigiifor such copying, and by his
signature to a form printed for this purpose asfiueanstitution that the duplicate being
made for him is for his personal use only and iget@ve him of the task of transcription.
The form should clearly indicate to the applicdratthe is obligated under the law not to
use the material thus copied from books for anth&rrreproduction without the express
permission of the copyright owner.

It would not be fair to the author or publishemake possible the substitution of the
photostats for the purchase of a copy of the btesfieither for an individual library or
for any permanent collection in a public or reshditarary. Orders for photo-copying
which, by reason of their extensiveness or for atingr reasons, violate this principle
should not be accepted. In case of doubt as tohehéte excerpt requested complies
with this condition, the safe thing to do is toetediction until the owner of the copyright
has approved the reproduction.

Out-of-print books should likewise be reproducetyavith permission, even if this
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reproduction is solely for the use of the instdatmaking it and not for sale.

(signed) Robert C. Binkleyzhairman
Joint Committee on Materials for Research
W. W. Norton,President
National Association of Book Publishers
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APPENDIX B:

MEMORANDUM ON PROBLEMS OF COPYRIGHT LAW INVOLVED INFILM
COPYING'®®

Prepared by Robert C. Binkley, Chairman, Joint Cattea on Materials for Research
of the Social Science Research Council and the &ameiCouncil of Learned Societies,
September 1934.

It is impossible to find adequately the state giy@ht law in reference to film
copying problems by setting up one particular situteand asking whether it is or is not
legal. It seems better, therefore, to suggestiassef situations having different
characters but all alike in this respect--that theg/things that are either being done or
likely to be done in the near future. Thereforapl outlining a number of cases; it is to
be understood in all these cases that there alrddis a well-defined research
technique in the pursuit of which scholars takeeadtom books containing their material
and use these notes in drawing conclusions whieh tiayor may not publish. The
scholars' note system, by long custom, has conmeliade the excerpts taken from other
writings, whether copyright or not, which have beeade either with his own hand or
with the typewriter.

Casel. Library L. knowingly permits scholar S. to useaanera to make photographic
copies of exactly the same type of material whacdjnarily, he would copy with a
portable typewriter or by hand. These photograpbjes are used by the scholar by
himself alone and consist of, a) passages fromdbetblat is, scattered pages, b) whole
chapters from books, c¢) whole pamphlets or bookwjtable articles from periodicals.

Does L. infringe? Does S. infringe? Is the situatidfected by any or all of the
following considerations: whether the research imclv S. is engaged involves any
pecuniary rewards to him; whether the normal alteve to copying, according to the
practices of research workers doing the same tp®Ik, is to purchase the book or
magazine article or to take a longhand or typescopy of it; whether there are available
in the market for purchase the items which S. m@itopying.

Case2. is on the same state of facts except that theaty L., a non-profitmaking
institution, goes further than merely to permittwiis knowledge the act of copying. It
makes the copy itself at the request of S., whoberses it for the expense.

Case3. In cases 1 and 2, photo-copying was used atteen® normal manuscript
or typescript copying in compiling notes, a normpadcedure in research. Now let us
say that the object is not a note system to be ligeoh individual in his own research,
but rather a complete and adequate collection ¢émahto be used in general by a
number of scholars. Library L sends a mission tghotlne country to copy from other
libraries such materials as pamphlets, books, giea¢s, and so on, in order to fill out
its own files and when having filled out its filesthis way, allows the use of the film
copies in exactly the same way as if they were bolskrespect of copy-written
material, does Library L infringe? Does Libraries M| O, in which the copying was

189 See supraote 104.
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done, infringe?

Cased. The same situation as Case 3. Library L isfjllout its files by copying
items in Libraries M, N, and O But instead of sewgdits own agents to do the
copying, it arranges to have Libraries M, N, anth@ke copies.

Caseb. Library L has been in the habit of borrowingnfrdibraries M, N, and O for
the use of its own readers. This is a well-esthbliscustom. But now Library L
requests that instead of sending the books ontantlibrary loan, Libraries M, N, and
O should make a film copy for which they are payd_ibrary L. The items copied
would be exactly the same as the items ordinasdynéd: namely, books, periodicals,
and so forth.

Caseb. Library L has possession of manuscript lettens,does not have the literary
property in them. It permits a scholar S to makénacopy of them for his own use. S
studies these but never publishes any quotations fnem. Is the owner of the literary
property, the heir of the writer of the letterguned in his right by this act of Library
L? It is understood that Library L would have tight to allow the scholar to read the
documents. It is also understood that Library L ldowt have the right to permit
publication of the documents. In this case, theudoents have never been
copyrighted.

Case7. Under the same situation as the above, Libranakes a copy of its
manuscript for Libraries M, N, and 0, stipulatitngt M, N, and O are not to permit
publication of any part, but may permit scholarstiady them.

Case8. This is the same as case 1. A scholar wantesapbibooks, pamphlets, and
periodicals, and excerpts therefrom, from Libraryput instead of copying them
himself or having the Library copy them he emplapsagent who, with the
permission of the Library, does the copying. Ddes agent infringe? He is making a
business of doing copying of this type.

Case9. The agent offers to libraries generally the afdleis skill and equipment and
undertakes to make copies for them of anythinghelibraries with the
permission of the other libraries.

Case 10The last, and certainly the clearest, case ofrigéiment. An agent, as above,
and his photographer offer to the general public iopies of copyrighted material.

| should think it quite probable that some of theases are clearly cases of
infringement, some are clearly not cases of ingmgnt, and others are doubtful. The
most useful information would be a distinction betn these three types, together with
an analysis of those elements of the doubtful casésh are most favorable to each of
the alternative interpretations.
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